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PREFACE. 


As  some  explanation  seems  due,  on  taking  up  a  sub- 
ject which  another  author  had  justly  made  his  own, 
in  a  manner  so  able  as  Mr.  Tait  had  that  of  Justices 
of  the  Peace,  the  following  particulars  are  laid  before 
the  reader- 
Mr.  Tait,  finding  that  his  many  duties  as  Sheriff- 
Substitute  of  the  county  of  Edinburgh,  (a  situation 
which  he  fills  with  so  much  credit),  would  not  allow 
him  any  leisure  to  prepare  a  new  edition  of  his 
Summary,  which  had  been  called  for,  determined, 
with  the  utmost  liberality,  to  leave  the  field  open, 
for  the  present,  to  some  one  of  his  brethren  at  the 
Bar  who  might  wish  to  enter  upon  it.  When  ad- 
vised to  occupy  myself  in  this  way,  I  proposed  merely 
to  re-edit  Mr.  Tait's  book.  Mr.  Tait,  however, 
desired,  that  the  whole  of  the  ground  should  be 
gone  over  again,  and  that  his  Summary  should  not 
be  cited  as  an  authority ;  a  rule  which  I  much  re- 
gret, since,  from  reference  to. the  original  sources,  I 
now  know  his  accuracy  to  be  remarkable.  Mr. 
Tait,  at  the  same  time,  not  only  permitted  me  to 
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make  every  other  use  of  his  book,  but,  in  the  most 
kind  and  handsome  manner,  lent  me  his  own  nume- 
rous notes  and  memoranda^  and  afforded  me  much 
assistance  by  his  ready  and  useful  suggestions ;  for 
all  which  very  great  obligations  I  am  glad,  thus 
publicly,  to  offer  my  warmest  acknowledgments. 

The  present  compilation  is  entirely  a  fresh  one, 
and  has  therefore  received  a  new  name ;  for  although 
almost  all  the  subjects  are  the  same  with  those 
treated  of  by  Mr.  Tait,  yet  even  since  his  last  edi- 
tion many  changes  have  been  introduced,  and  from 
my  proposed  plan,  every  title  has  been  rewritten. 

In  preparing  this  work,  the  chief  objects  have 
been,  to  render  it  as  concise,  and  as  easy  of  reference 
as  possible.  With  a  view  to  the  former,  nothing 
that  seemed  unimportant,  or  not  directly  connected 
with  Justices  of  Peace,  has  been  given.  And,  for  sake 
of  the  latter,  the  various  subjects  have  been  kept  as 
strictly  in  alphabetical  order  as  appeared  consistent 
with  distinctness.  Besides,  every  title  has  been 
divided  and  subdivided  into  Parts  (i.).  Sections  (1.), 
Articles  (a),  and  Minor  Branches  (a),  with  separate 
headings  to  each  of  these  portions — while  it  is 
hoped  the  Index  may  be  of  further  assistance  to 
those  who  consult  the  volume. 

The  first  part  of  the  Appendix  contains  all  the 
most  essential  Forms,  taken  from  Tait,  Hutcheson, 
the  Schedules  annexed  to  Statutes,  &c.  The  second 
part  comprehends  several  of  those  Acts  of  Parlia- 
ment, &c.  which  it  seems  most  desirable  that  Jus- 
tices should  have  at  hand. 
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In  referring  to  authorities,  I  have  been  particu- 
larly desirous  to  cite  those  most  likely  to  be  in  the 
hands  of  Justices,  and  others,  not  immediately  con- 
nected with  the  legal  profession.  Hence,  I  have,  as 
often  as  possible,  quoted  Hutcheson  (both  by  book, 
chapter,  and  section,  and  by  the  page  of  the  last  edi- 
tion), and  Erskine's  Principles,  and  have  less  fre- 
quently referred  to  Stair,  &c.  or  to  Decisions.  At 
the  same  time,  in  alluding  to  cases,  I  have,  where 
it  seemed  of  consequence,  endeavored  to  convey 
some  idea  of  the  nature  of  the  dispute,  without 
which  the  mere  name  is  of  no  use,  but  as  a  guide  to 
the  Reports. 

I  fear,  that,  if  this  book  come  to  be  used  practi- 
cally, I  shall  be  found  to  stand  in  need  of  much  in- 
dulgence for  errors  and  omissions ;  but  I  hope  it  will 
be  remembered,  that,  in  so  multifarious  a  work,  it  is 
extremely  difficult  to  avoid  these  at  first,  or  to  detect 
them  before  occasions  for  employing  it  as  a  Manual 
have  arisen. 

The  N6w  Act  regulating  Weights  and  Measures 
having  passed  too  late  for  notice  in  the  Text,  a 
Title  containing  its  substance  is  given  as  an  Ad- 
dendum at  the  end  of  the  work. 


Edinburgh,  September  1834. 
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As  some  explanation  seems  due,  on  taking  up  a  sub- 
ject which  another  author  had  justly  made  his  own, 
in  a  manner  so  able  as  Mr.  Tait  had  that  of  Justices 
of  the  Peace,  the  following  particulars  are  laid  before 
the  reader- 
Mr.  Tait,  finding  that  his  many  duties  as  Sheriff- 
Substitute  of  the  county  of  Edinburgh,  (a  situation 
which  he  fills  with  so  much  credit),  w^ould  not  allow 
him  any  leisure  to  prepare  a  new  edition  of  his 
Summary,  which  had  been  called  for,  determined, 
with  the  utmost  liberality,  to  leave  the  field  open, 
for  the  present,  to  some  one  of  his  brethren  at  the 
Bar  who  might  wish  to  enter  upon  it.  When  ad- 
vised to  occupy  myself  in  this  way,  I  proposed  merely 
to  re-edit  Mr.  Tait's  book.  Mr.  Tait,  however, 
desired,  that  the  whole  of  the  ground  should  be 
gone  over  again,  and  that  his  Summary  should  not 
be  cited  as  an  authority ;  a  rule  which  I  much  re- 
gret, since,  from  reference  to. the  original  sources,  I 
now  know  his  accuracy  to  be  remarkable.  Mr. 
Tait,  at  the  same  time,  not  only  permitted  me  to 
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2  JUSTICES    OF    THE   PEACE. 

addressed  to  all  the  Justices  of  one  county  together* 
Certain  public  officers  are  included  in  each  commission,  to 
the  effect  of  making  them  Justices  all  over  Scotland; 
among  these  are  the  members  of  His  Majesty's  Privy 
Council, — the  Judges  of  the  Scottish  Supreme  Courts — the 
Lord  Advocate — and  the  Solicitor  General  for  the  time 
being ;  the  other  persons  appointed  are  addressed  by  name, 
and  are  understood  to  be  more  directly  connected  with  the 
county. 

2.  Qualification, 

The  King  may  appoint  any  person  he  pleases:  no 
particular  qualification^  is  required :  and  there  is  no  ge- 
neral disqualification  preventing  Justices  from  acting,  ex- 
cept that  introduced  by  a  recent  statute,*  which  declares 
that  no  solicitor  or  procurator  before  any  inferior  court  in 
Scotland,  or  the  partner  of  such  person,  shall  be  entitled  to 
act  as  a  Justice  of  Peace,  While  he  or  his  partner  shall 
continue  to  practise  in  a  court  of  the  above  description. 
Even  this  restriction  seems  not  to  affect  the  nomination  of 
such  an  individual ;  but  merely  to  suspend  his  power  of 
acting  under  the  commission  of  the  peace. 

There  is  no  necessity  imposed  by  law  upon  any  pefson 
named  in  a  commission  of  the  peace  to  accept  the  appoint- 
ment. Any  one  who  wishes  to  abstain  from  being  a  Jus*- 
tice,  may  omit  to  qualify  himself  for  discharging  the  func- 
tions of  one,  by  taking  the  usual  oaths ;  and  there  is  no 
ground  for  supposing,  that  a  Justice  of  the  Peace, ^who 
wishes  to  be  relieved  of  his  office,  may  not  resign  as  freely 
as  any  other  public  servant.* 


^  Hutcheson,  i.  1,  §  5.     (i.  42.) 

'  6  Geo.  IV.,  cap.  48,  §  27-      This  is  the  Amended  Small  Debt  Act. 
See  Appendix. 
»  Hutcheson,  i.  1,  §  9.     (i.  50.) 
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3.  Endurance  of  Commission. 

A  commission  of  the  peace  formerly  expired  on  the  de- 
mise of  the  Sovereign  who  issued  it.  But  it  now  remains 
in  force  for  six  months  longer,  ^  unless  a  new  commission 
be   sooner  granted  by  his  successor. 

As  Justices  hold  their  office  merely  in  virtue  of  a  com- 
mission, they  can  act  no  more  after  that  is  revoked,  or  has 
expired. 

The  crown  may  at  any  time  recal  a  commission  of  the 
peace  as  well  as  any  other ;  and  in  practice  fresh  com- 
missions are  issued  from  time  to  time,  as  changes  require  : 
and  thus  a  Justice  may  be  tacitly  relieved  or  dismissed,  by 
the  omission  of  his  name  in  a  new  commission. 

4.  OatJis  to  be  taken  hy  Jusiices. 

Justices  are  not  entitled  to  act  as  such  until  they  are 
duly  qualified,  by  taking  the  particular  oath  annexed  to 
the  commission,  *  and  the  general  oaths  which  all  who  ac- 
cept of  public  trust  M'ithin  Scotland  are  bound  to  take ; 

But  none  of  these  are  required  to  be  taken  more  than 
once  in  a  reign.^ 


III.    POWERS  AND  DUTIES  OF  JUSTICES. 

The  powers  and  duties  of  Justices  are  pointed  out  in 
the  commission,  and  in  those  statutes,  which  direct  them  to 
take  cognizance  of  particular  matters. 


^  By  Statute  1  Anne,  cap.  8,  §  2. 

'  For  the  oath  annexed  to  the  commission,  See  Appendix«  The  other 
oaths  are  those  of  all^iance  and  abjuration,  with  the  assurance.  See  Hut- 
cheson,  i.  1,  §  6.     (i.  1,  2,  to  48.  J 

'  Hutcheson,  ut  sup.  (i.  48  to  49.)  If,  however,  any  Justice  were  omit- 
ted in  a  commission  issued  after  his  own  nomination,  and  were  afterwards 
re-appointed  in  the  same  reign,  the  break  in  his  holding  of  office  would  no 
doubt  make  it  proper  for  him  to  be  sworn  under  the  last  appointment. 
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1.   Under  Commission. 

The  first  branch  (or  assignment)  of  the  commission, 
lates  to  the  administrative  and  ministerial  duties  of  Jus- 
tices, in  regard  to  the  prevention  and  punishment  of 
breaches  of  tlie  peace. 

ITie  second  branch  (or  assignment)  regards  their  ju- 
dicial capacity*  with  respect  to  trial  for  crimes  and  minor 
offences. 

^Fhe  commission  further  contains  a  charge  to  the  Justices 
to  hold  courts  for  the  purpose  of  trying  matters  within  their 
cognizance ; 

But  it  says  nothing  of  civil  jurisdiction. 

2.  By  Statute. 

By  various  statutes  Justices  are  invested  with  criminal 
or  police  jurisdiction  in  actions  connected  with  rural  policy, 
besides  the  game  laws,  and  highways,  and  in  many  revenue 
matters. 

Justices  have  extensive  administrative  duties  entrusted 
to  them  in  regard  to  highways,  and  to  the  granting  of  li- 
censes for  sale  of  spirituous  liquors,  &c.  &c. 

Their  civil  jurisdiction  *  has  been  chiefly  conferred  on 
them  by  the  Small  Debt  Act,  which  empowers  them  to 
decide  without  appeal,  in  cases  where  the  subject  in  dispute 
is  of  trifling  amount. 

3.  By  Usage. 

In  addition  to  questions  under  the  Small  Debt  Act, 
Justices  judge  with  regard  both  to  the  aliment  of  natural 

^  In  some  parts  of  Scotland,  Justices  seem  to  have  arrogated  to  them- 
selves, at  one  period  or  other,  the  power  of  deciding  in  petty  dvil  cases. 
See  Hutcheson,  i.  4,  §  1,  2,  3.  (i.  1  to  15.)  But  the  first  Small  Debt  Act 
was  the  3d  Geo.  III.  c.  123,  which  was  merely  experimental,  and  of  but  five 
years*  endurance.  The  first  perpetual  statute  was  the  39  and  40  Geo.  II U 
c.  46. 
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children ;  and  to  servants'  wages  :  their  jurisdiction  in  the 
former,  depending  wholly  on  usage ;  and,  in  the  latter, 
partly  on  the  same,  but  partly  on  statute. 

4.   Territory, 

The  powers  of  Justices  are,  properly  speaking,  limited 
to  the  boundaries  of  their  respective  counties  : 

But  may  (as  the  commission  bears)  be  exercised  "  as 
well  within  liberties  as  without;"  hence  the  Justices  of 
Mid-Lothian,  in  which  Edinburgh  is  situated,  act  within 
the  burgh,  although  there  are  separate  Justices  for  the 
county  of  the  city  itself,  as  it  is  termed. 

Acts  merely  ministerial,  and  those  of  voluntary  jurisdic- 
tion, may  be  performed  anywhere.  The  takingjof  aflSda- 
vits  is  the  most  common  example  of  the  latter. 

5.  Number  competent  to  Act. 

A  single  Justice  may  act  in  administrative  and  minis- 
terial matters. 

But  two  Justices  must  be  present  to  form  a  bench  for 
judicial  procedure,  unless  in  particular  exceptions ; 

And,  in  cases  of  wreck,  certain  proceedings  must  be  with 
the  concurrence  of  three  Justices.     (See  Wrecks.) 

The  commission  seems  to  contemplate  Justices  having 
the  aid  of  Juries^  in  some  instances,  and  acting  under  the 
direction  of  superior  Judges*  in  others  ;  but  neither  view 
is  realized  in  Scottish  practice. 

6.  Expenses  of  Justices, 

Justices  are  entitled  to  receive  indemnification  for  money 
properly  disbursed  by  them  on  account  of  the  public  ser- 


vice.* 


^  See  CommisBion,  in  Appendix.  '  Ibid. 

^  See  Hutcheson  i.  1,  §  8.  (i.  49,  50.) 


^ 
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Where  the  amount  is  small,  they  may  claim  it  from  the 
rogue-money  of  the  county ;  but  where  it  is  large,  they 
must  apply  to  the  Sheriff  to  present  the  account  to  Ex- 
chequer.* 

7.  Liability  of  Justices  to  Prosecution. 

Justices  are  liable  to  prosecution'  criminally  before  the 
High  Court  of  Justiciary,  and  civilly  in  the  Court  of  Ses- 
sion, for  acts  of  malversation. 

Where,  acting  in  bona  Jide^  great  favor  is  shewn  them 
by  various  statutes — as  in  all  cases  of  summary  conviction 
— prosecutors  of  Justices  with  regard  to  those^  being  obli- 
ged to  found  on  malice  and  want  of  probable  cause. 

But  in  other  cases,  the  best  intentions  on  the  part  of 
Justices  do  not  protect  them  from  the  consequences  of 
having  overstepped  the  law ;  and  this  is  especially  the  case 
in  what  relates  to  the  Liberation^  Act^  by  which  the  most 
severe  penalties  may  be  incurred  through  mistake. 


*  See  Hutcheson,  i.  1,  §  8.  (i.  49,  50).  *  Hutcheson,  i.  1,  §  16.  (i.  63  to  70.) 
'  43  Geo.  III.  c.  141,  §  12,  found  to  extend  to  Scotland  in  the  caie  of 
O.  and  A.  Gibson  v,  Murdoch  and  Eaton,  18th  June  1817* 
^  Act  1701)  c.  6.     Hutcheson  tU  tupra,  (i.  65.) 
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AFFIDAVIT. 

An  affidavit  is  a  declaration,  to  the  truth  of  which  an 
oath  is  taken  before  a  magistrate. 

In  many  eases,  Justices  of  Peace  are  required  to  receive 
affidavits,  as  those  to  be  made  by  half-pay  naval  and  mili- 
tary officers,  and  those  necessary  in  applications  for  medita-' 
tiofuffcB  warrants,  &c. 

A  Justice  may  receive  an  affidavit  beyond  the  limits^  of 
his  territory, — that  being  a  matter  of  voluntary,  not  con- 
tentious jurisdiction.  * 

The  practice  of  taking  affidavits  not  acknowledged  by 
law,  has  been  justly  condemned  as  useless,  if  not  impro- 
per,^ and  ought  not  to  be  easily  admitted  of^  by  Jus- 
tices. 

For  Form  of  Affidavit,  See  Appendix. 


AFFIRMATION. 

The  solemn  affirmation  of  Quakers  and  Moravians,  is 
appointed  by  statute  to  be  taken,  and  to  have  equal  force 
as  the  oath  of  other  persons,  in  all  trials  and  other  matters 
civil  and  criminal.^ 

The  act  prescribes  a  certain  form  for  the  above  affir- 
mation— and  for  that  by  which  the  same  persons  may 
ratify  a  declaration  of  abjuration  and  allegiance.^ 

See  Appendix. 


1  But  perhaps  this  is  a  castom  ivhich  had  better  not  be  encouraged 
without  reason,  as  it  certainly  may  tend  to  encourage  the  facility  of  prepar- 
ing false  documents  with  apparent  formality. 

S  Ersk.  Inst.  i.  2,  §  4.      Princ.  i.  2,  §  3. 

3  Hume,  p.  1,  c  11,  §  5.     (i.  .364.) 

*  Act  2  and  3  Will.  IV.  c.  49.  *  R.id.  §  2. 
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ALEHOUSES,  CERTIFICATES  FOR  THE 

LICENSING  OF. 

1.   Who  require  Certificates. 

Before  any  person  may  keep  an  alehouse,  victualling- 
house,  or  inn,  where  exeiseable  liquors  are  to  be  sold 
and  drunk,  he  must  obtain  authority,  by  a  license,  or 
rather  a  certificate,  from  the  local  magistrates.  ^ 

2.  Excise  Licenses* 

And,  before  he  may  actually  sell  exeiseable  liquors  to 
be  consumed  in  his  premises,  he  must  procure  an  excise 
license  for  the  retail  of  those  drinks,  which  cannot  be 
granted  without  production  of  the  previous  certificate.^ 

3.  Act  regarding  Certificates. 

The  granting  of  such  certificates,  is  now  wholly  re- 
gulated by  the  last  licensing  act,  9  Geo.  IV.  c.  58.  (See 
Appendix.) 

4.  Granting  Certificates  within  Burgh. 

Within  royal  burghs  the  magistrates  are  to  grant  such 
certificates  at  certain  times. ^ 

But  if  there  be  not  a  suflScient  number  of  burgh  magis- 
trates present,  then  certificates  for  the  burgh  may  be 
granted  by  the  county  Justices,  in  the  way,  and  at  the 
time  they  grant  certificates  for  the  county ;  but  in  such 
cases  any  of  the  burgh  magistrates,  may  act  along  with 
the  Justices.'* 

5.  Granting  Certificates  in  Counties. 
In  counties,  the  Justices  are   to  hold  two  general  half- 

i  Act  9  Geo.  IV.  c.  58,  §  30.  «  Act  9  Geo.  IV.  c.  68,  §  18. 

3  §  2—3.  *  §  6. 
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yearly  meetings,  for  granting  Publicans'  Certificates  ;  one 
upon  the  first  Tuesday  of  May,  and  one  upon  the  last 
Tuesday  of  October,  which  meetings  may  be  adjourned 
from  day  to  day  during  seven  lawful  days  next  after  each 
of  the  days  above  noticed.  ^ 

Justices  may  hold  district  meetings  for  this  purpose,  if 
they  divide  the  county  into  districts  at  their  Michaelmas 
meeting,  after  giving  notice  of  the  proposed  division  by 
three  advertisements  published  one  month  before  that  Mi- 
chaelmas meeting,  in  any  newspaper  circulated  in  the  dis- 
trict :  and  notice  of  each  district  meeting,  and  of  its  time 
and  place,  together  with  the  name  and  residence  or  of- 
fice of  the  district  clerk,  must  be  given  by  advertisement 
at  the  church-doors  of  every  parish  church  in  the  dis- 
trict, for  at  least  two  several  Sundays  before  the  meet- 
ing.^ 

6.  Application  for  Certificates, 

Every  applicant  for  a  certificate,  must  lodge  with  the 
clerk,  at  least  ten  days  before  the  day  of  meeting,  a  written 
or  printed  application,  stating  his  name  and  designation,  and 
describing  the  house  or  premises  to  which  the  certificate  is 
wished  to  relate.^ 

7.  Buksfor  ascertaining  Applicants^  Character^  Sfc. 

The  Justices  may,  at  any  general  or  district  meeting, 
^'  make  such  regulations  and  rules  as  they  shall  think  fit^ 
'^  not  being  inconsistent  with  the  provisions  of  this  act, 
^'  as  to  the  manner  of  making  such  applications,  as  well 
^'  for  ascertaining  the  character  of  the  applicants,  as 
'^  whether  it  be  expedient  to  grant  such  certificates  in  the 

places  in  which  they  are  sought  to  be  obtained,  and 


C( 


»  Act  9  Geo.  IV.  c.  58,  §  2—4.  «  Ibid.  §  6,  ^  ^  10- 
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'^  also  as  to  the  mode  of  proceeding  in  transferring  certi- 
^^  ficates,  as  herein-after  mentioned."^ 

8.  To  tohom  Certificates  to  be  granted. 

The  Justices  may  grant  certificates  to  such  and  so  many 
persons,  as  the  majority  of  the  meeting  thinks  meet  and  con- 
venient^ 

9.  Renewals  of  Certificates, 

But  no  application  for  renewal  of  a  certificate  may  be  re- 
fused, without  hearing  applicant  in  open  court,  if  he 
please  to  attend.' 

And  the  cases  of  new  applicants  shall  not  be  considered 
till  all  the  others  shall  have  been  disposed  of.* 

10.  Meetings  for  Licensing. 

All  licensing  meetings  of  Justices,  must  proceed  with 
open  doors.  ^ 

Two  Justices  to  form  a  quorum.^ 

i._  '■ 

1.  Disqualification  of  Justices. 

No  Justice,  being  a  brewer,  maltster,  distiller,  or  dealer 
in,  or  retailer  of  ale,  beer,  spirits,  wine,  or  other  exciseable 
liquors,  nor  who  is  in  partnership  with  any  person  of  the 
above  descriptions,  nor  who  is  proprietor  or  tenant  of  the 
house  or  premises  in  relation  to  which  the  certificate  is  ap- 
plied for,  may  act,  under  this  statute,  on  penalty  of  L.50, 
recoverable  by  any  person  who  will  prosecute  for  the 
same,  before  the  Sheriff  of  the  county,  within  six  months.^ 

12.  Register  of  Applications  and  Proceedings. 
The  clerk  is  to  register  in  a  book,  according  to  a  pre- 


1  Act  9  Geo.  IV.  c.  68,  §  U. 
*  §  12.  *  Ibid. 


*  §7. 
6  Ibid. 


5  Ibid. 
■'SIS. 
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scribed  form,  the  names  of  the  several  applicants,  &c.  and 
at  the  end  of  each  day  of  licensing  meeting,  a  deliverance 
shall  be  written  in  the  book,  and  signed  by  the  majority 
of  the  Justices  present,  or  by  the  preses,  specifying  in  a 
certain  form,  how  each  case  shall  then  be  disposed  of.^ 

And  no  adjourned  meeting  may  alter  what  has  been 
done  on  a  previous  day.^ 

13.  Certificate  to  Successful  Applicaiit. 

A  successful  applicant  is  to  receive  from  the  Justices 
a  written,  or  printed  certificate,  in  the  form  appointed  by 
the  act.' 

14.  Appeal  regarding  Certificate. 

Appeal  from  the  determination  of  the  Justices  at  a  li- 
censing meeting,  to  the  next  quarter  sessions,  may  (if 
lodged  within  ten  days)  be  brought  by  any  Justice  of 
Peace,  or  any  proprietor  or  occupier  of  the  house  or  pre- 
mises in  respect  of  which  a  certificate  was  applied  for,  the 
appellant,  if  a  proprietor  or  occupier  as  above,  finding 
caution  to  abide  the  appeal  and  expenses,  and  giving  inti- 
mation to  the  opposite  party,  and  to  the  Justices  complain- 
ed of.* 

1 5.  Endurasice  and  Authority  of  Certificate. 

A  certificate  is  to  be  in  force  for  a  year  after  Whitsun- 
day, or  six  months  after  Martinmas,  according  to  the  term 
at  which  it  is  granted.^ 

A  certificate  does  not,  in  general,  extend  beyond  the 
house  or  premises  for  which  it  was  specially  g^nted  :^ 

But  it  authorises  the  sale  of  liquors  in  boats  and  vessels 
moored  in  rivers,  at  any  time  :^ 


»  Act  9  Geo.  IV.  c.  68,  §  12.  «  Ibid.  3  §  7.  *  §  U. 

^  §  9.  6  §  8.  7  Ibid. 
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And  also  within  the  time  and  boundaries  when  and 
where  any  lawful  fair  is  held)  in  the  same  parish  where 
the  house  to  which  the  certificate  applies  is  situated, 
or  in  a  parish  immediately  adjoining  to  the  former.^ 

16.  Transfer  of  Certificate, 

If  the  holder  of  a  certificate  die  before  its  expiration, 
any  two  of  the  county  Justices  may  transfer  it  by  a  certain 
form  to  the  deceased's  executors,  representatives  or  dts* 
ponees,  being  possessed  of  the  house  or  premises,  to  be  in 
force  till  the  next  general  or  district  meeting.^ 

If  the  holder  of  a  certificate,  or  the  executors,  &c  of  a 
second  holder  of  one,  remove  from  the  house  to  which  the 
certificate  applies,  two  or  more  Justices,  sitting  publicly  in 
their  ordinary  place  of  meeting,  may  grant,  by  a  certain 
form,  to  the  new  tenant  or  occupier  of  the  house,  a  transfer 
of  the  certificate,  to  have  effect  till  the  next  general  or  dis« 
trict  meeting.^ 

Any  transfer  certificate  is  to  be  held  on  the  same  terms 
as  an  original  one.  ^ 

17.  Breach  of  Certificate, 

For  offending  against  any  of  the  terms  of  his  certificate, 
the  publican  is  liable,  according  as  it  is  his  first,  second,  or 
third  offence,  to  a  penalty  of  L.5,  or  L.IO,  or  L.20,  or  in  de- 
fault of  payment  within  fourteen  days,  to  imprisonment,  on 
his  own  charges,  for  one  month,  or  two  months,  or  four 
months  respectively;  and  to  all  the  expenses  of  conviction 
in  every  case — besides  the  offender's  certificate  mcry,  on  his 
first  or  second,  and  mustf  on  his  third  offence,  be  declared 
void.  The  Justices  having  a  discretionary  power  to  miti- 
gate the  penalties  and  terms  of  imprisonment,  but  not  be- 
low one-fourth  thereof.* 

>  Act  9  Geo.  IV.  c.  58,  §  8.        *  §  19.        3  lyj.      *  §  20.  «  §  21. 
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No  greater  interval  than  three  years  must  intervene  be- 
tween the  first  and  second,  and  between  the  second  and 
third  breaches  of  certificate,  in  order  to  make  these  be  held 
2d  and  3d  offences  under  this  act.* 

Convictions  of  such  offences,  are  to  be  entered  in  the  book 
or  register  of  applications  for  certificates  opposite  the  name 
of  the  applicant.^ 

18.  Proceedings  on  Complaint. 

On  complaint  to  two  Justices,  by  any  person,  of  breach 
of  certificate,  they  shall  grant  warrant  to  summon  the 
party  to  appear  before  them,  not  more  than  six  free  days 
from  service  of  the  summons.^ 

It  shall  be  deemed  due  service  of  citation  to  appear,  if 
the  summons  be  directed  to  the  party  by  the  name  borne 
on  his  certificate,  or  that  by  which  he  is  usually  known — 
and  if  a  copy  of  the  complaint  and  warrant  for  summoning, 
with  a  citation  subscribed  by  the  officer,  be  left  at  the 
house  &C.  where  the  offence  was  committed ;  or  in  case  of 
no  admittance,  if  a  copy  be  affixed  to  the  door  or  other 
conspicuous  part  of  the  outside,  as  well  as  if  the  citation 
were  personally  delivered  to  the  party.* 

At  the  time  and  place  of  trial,  on  proof  of  service  of  the 
summons,  by  oath  of  the  officer  who  served  it,  the  Jus- 
tices may  proceed  whether  the  party  appear  or  not.* 

On  proof  by  confession  of  party,  or  oath  (or  affirmation) 
of  one  witness,  or  by  other  legal  evidence,  judgment  may 
be  pronounced;  but  the  court  may  adjourn  to  a  day  then 
named,  and  may  summon  witnesses,  and  require  production 
of  writings.* 

There  are  to  be  no  written  pleadings  or  record  of  evi- 


*  Act  9  Geo.  IV.  c.  58,  §  22.  «  §  28.  ^  §  23. 

*  §  24.  *  §  23.  6  Ibid. 
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cience^  but  a  record  of  the  charge  and  the  judgment,  is 
to  be  made  up  in  a  prescribed  form.^ 

19.  Appeal  on  Complaint 

Either  party  may  appeal  to  the  next  Quarter  Sessions, 
if  within  eight  days  from  the  judgment  the  applicant  lodge 
his  appeal,  and  find  caution  with  the  clerk  of  the  Justices  to 
abide  the  appeal,  and  pay  the  sums  to  be  awarded ;  and  if, 
within  the  same  time,  he  intimate  his  appeal  by  serving  a 
copy  of  it  on  the  opposite  party.* 

20.  Measures  to  be  used  by  Publicans. 

Every  licensed  publican,  in  retailing  liquors  in  quantities 
not  less  than  half  a  pint,  must  use  the  gallon,  quart,  pint,  or 
half-pint  measure  sized  according  to  the  standard ;  and,  if  re- 
quired by  a  customer,  must  retail  the  liquor  in  a  vessel 
sized  according  to  the  standard,  under  pain  of  forfeiting  the 
illegal  measure,  and  a  sum  not  exceeding  40  shillings  and 
expenses,  recoverable  before  the  Justices  by  any  person 
prosecuting;  and  this  above  any  penalties  due  by  any 
other  acts.^ 

21.  No  lieview  by  Higher  Court* 

No  case  under  this  act  may  be  taken  to  review  by  any 
superior  court.* 

22.  Penalties  for  Retailing  without  Certificate. 

Any  person  retailing  exciseable  liquors,  to  be  consumed 
on  his  premises,  without  a  certificate,  shall  forfeit,  besides 
the  expense  of  conviction,  the  sum  of  seven  pounds,  fifteen 
pounds,  or  thirty  pounds,  according  as  the  offence  is  his 
first,  second,  or  third;  and,  in  default  of  payment  of  the 
penalty  and  expenses  within  four  days  after  conviction,  he 

»  Act  9  Quo.  IV.  c.  68,  §  23.      ^  §  26.    ^  §  15    4  §  20. 
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is  to  be  imprisoned  in  the  jail  or  house  of  correction  for  a 
period  of  six  weeks,  of  three  months,  or  of  six  months,  ac- 
cording to  the  offence  being  his  first,  second,  or  third.^ 
The  court  being  empowered  to  mitigate  the  penalties  and 
terms  of  imprisonment  not  to  less  than  one-fourth  of  the 
above  amounts  or  times.^ 

23.  Proceedings  afi  Prosecution. 

Any  person  may  prosecute  within  six  months,  before  the 
Justices.' 

Proof  may  be  by  party's  confession,  or  oath  (or  affirma- 
tion,) of  one  witness,  or  other  legal  evidence,*  and  the  pro- 
secution shall  be  conducted,  as  far  as  may  be,  in  the  same 
manner  as  a  prosecution  for  a  breach  of  certificate.^ 

24.  Application  of  Penalties. 

In  all  cases  under  this  act,  the  Court  may  award  a  part, 
but  not  above  a  half,  of  the  penalty,  to  the  prosecutor,  and 
the  rest  to  the  kirk-treasurer  of  the  parish,  or  any  public 
asylum  or  charitable  institution.^ 

25.  Clerk's  Fees. 

The  clerk  taking  higher  fees  than  those  specified  in  the 
schedule  annexed  to  the  act,  forfeits,  for  each  offence,  L.5, 
to  any  person  prosecuting.'' 

26.  Limitation  of  Actions  against  Justices,  8fc. 

No  prosecution  against  any  Justice,  or  other  person,  for 
any  thing  done  under  this  statute,  may  be  brought  beyond 
three  months  from  the  act  complained  of.® 

For  the  Forms  of  Certificate,  &c.  relative  to  this  act, 
See  Appendix. 


*  Act  9  Geo.  IV*  c  58,  §  30. 
^  §  31.  «  §  32. 


«  Ibid. 
'  §34. 


»  Ibid.  ♦  Ibid. 


'§33. 
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APPRENTICE. 

1.  Apprenticeship. 

Apprenticeship  is  a  contract  entered  into  by  formal 
written  deed  or  indenture,  between  a  person  who  wishes  to 
learn  a  trade  or  profession,  and  a  master  in  either  of  these : 
the  former  becoming  bound  to  service  and  obedience  for  a 
certain  time,  and  perhaps  to  payment  of  a  fee,  in  con- 
sideration of  the  latter  teaching  him  his  business,  and  some- 
times of  his  paying  him  certain  wages.^ 

2.  Minors. 

m 

When  this  engagement  is  made  (as  it  generally  is)  by 
a  minor,  the  consent  of  his  father  or  curators  is  required.* 

3.  Breach  of  Indentures. 

An  apprentice  is  not  entitled,  at  common  law,  to  break 
his  indenture  by  enlisting  in  the  army,^  but  the  annual 
mutiny  act  sometimes  makes  this  legal. 

Nor  may  he  go  into  the  navy,  unless  he  has  been  for- 
merly a  seafaring  person.* 

An  apprentice  leaving  his  master  may  be  compelled  to 
return,  by  imprisonment,  which  Justices  may  award.^ 

4.  Jurisdiction  of  Justices. 

Justices  may,  at  common  law,  decide  questions  respect- 
ing wages,  &c.  between  masters  and  apprentices,  the  latter 
being  considered  as  servants. 


>  See  Ersk.  Inst.  i.  7,  §  62.     Hutch,  iii.  7,  §  2.  (ii.  176—6.) 
2  Enk.  ibid.    Hutch,  ibid.  (ii.  176.) 
'  Case  of  Sibbald  v,  Fletcher,  2Ut  June  1758. 

*  Case  of  Cunninghame  and  Simpson  v.  Sir  George  Home,  19th  Janu- 
ary 1796.  ^  Hutch,  ut  sup.  (ii.  165,  and  note  b  176.) 
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And  the  Small  Debt  Act,  of  course)  entitles  them  to 
entertain  all  such  matters  where  the  value  in  dispute  is 
under  L.5. 

Apprentices,  like  other  young  persons  employed  in 
manufactories,  are  subject  to  certain  supervision  of  the 
Justices.     For  which  See  Cotton-Factory, 


ARREST. 


I.    DEFINITION. 


Arrest  is  a  general  term  for  the  securing  or  apprehend- 
ing of  the  person,  for  objects  of  either  civil  or  criminal 
justice. 

In  the  former,  the  step  immediately  contemplated  is 
the  imprisonment  of  the  individual  arrested,  excepting 
when  a  foreigner  is  seized  judicii  fundandi  causd^  or  any 
debtor  in  meditatione fjigce. 

In  the  latter,  the  party  is  generally. taken  up  for  the 
purpose  of  being  carried  before  a  magistrate,  who  may  set 
him  at  liberty,  or  commit  him  to  jail,  although  sometimes  an 
order  for  commitment  is  given  in  the  warrant  to  apprehend. 

Civil  arrest  is  noticed  under  the  heads  of  Imprisonment-^ 
Jurisdiction — Meditatio  fugcB^  and  Warrant. 

II.    ARREST    IN    CRIMINAL    CASES. 

In  criminal  matters,  arrest  generally  forms  the  first  of 
the  proceedings  anterior  to  trial.  (The  others  being, — De- 
claration—Precognition — Commitment  for  Trial — Bail.) 

Justices  of  Peace  have  authority  to  arrest  any  person 
accused  of  a  crime  for  which  they  caiinot  try,^  even  of 
high  treason.' 

'  Hume,  U.  chap.  2.  §  11,  (ii.  74.)  *  Hutch,  ii.  1.  §  3,  (i.  346.) 
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1.  Arrest  without  written  Warrant. 

A  Justice  (or  any  other  magistrate)  seeing  a  crime,  or 
a  mere  breach  of  the  peace,  committed,  may  himself  forth- 
with arrest  the  offender  ;^  and  may  authoritatively  call  on 
private  persons,  as  well  as  constables,  to  aid  him  in  se- 
curing the  delinquent'. 

He  may  grant  to  constables,  or  even  to  private  persons, 
a  verbal  warrant  to  pursue  and  apprehend  any  one  whom 
he  has  seen  commit  an  offence ;  or,  in  case  of  certain  in- 
formation, of  an  atrocious  crime  recently  perpetrated,  and 
risk  of  the  culprit's  escape,  the  Justice  may  thus  delegate 
his  authority,  although  he  did  not  witness  the  deed.' 

A  constable,  or  even  a  private  person,  may  lawfully 
arrest  without  warrant  or  other  authority,  any  person 
whom  they  see  commit  a  felony.* 

And  the  former  (but  not  the  latter)  may  so  arrest  in 
cases  of  threats,  or  of  breach  of  the  peace,  where  he  has 
seen  the  offence  committed,  or  in  those  of  felony,  where 
he  has  not  been  present,  but  has  received  sure  informa- 
tion from  others.* 

In  some  instances  of  breach  of  the  turnpike  acts,  and 
of  the  game  laws,  private  persons  are  entitled  to  arrest 
See  Game — Turnpike, 

2.  Arrest  with  written  Warrant. 
Where,  however,  there  is  no  danger  of  justice  being 

1  Hume,  ii.  chap.  2,  §  I,  No.  1.  (ii.  72.) 

2  Act  1617,  c  8,  No.  U,  1661,  c.  38.  Hutch,  ii.  c.  3.  §  3,  (i.  446—7.) 
Tait,  Powers  of  Constable,  p.  ii.  §  1,  Art.  Assisting  Officers  of  the  Law. 

^  Hume,  as  last  cited. 

*  Hume,  ut  sup,  §  1,  No.  23  (ii.  73—4.)  Hutch,  b.  ii.  c.  3,  §  3.  (i.  446— 
6.)  b.  i.  8,  §  3.  (i.  294.)  Tait,  Powers  of  a  Constable,  part  i.  §  1,  No  2» 
Art,  Atrocious  crime.     Part  ii.  §  2,  Art.  Atrocious  crime. 

-''  Hume,  tU  sup.  Hutch,  ui  sup,  Tait,  P.  \^ut  sup.  Art.  Breach  of  the 
Peace — Violent  Threats,  §  ?,  ut  sup,,  Art.  Breach  of  the  Peace. 
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defeated  by  the  delay  it  would  occasion,  a  written  warrant 
ought  to  be  granted  by  the  Justice.     See  Warrant. 

A  Justice  (or  other  magistrate)  may  lawfully  arrest  for 
the  purpose  of  examination,  where  he  has  no  more  than 
suspicion  that  a  crime  has  been  committed,  and  by  the 
person  he  proposes  to  detain ;  as  in  the  case  of  an  indivi- 
dual who  appears  to  have  property,  of  which  it  is  highly 
improbable  he  could  have  acquired  by  honest  means.^ 

3.  Arrest  and  Commitment  together. 

Where  the  magistrate  has  ^^  strong  grounds  of  belief 
against  the  prisoner,  or  where,  for  some  true  and  substan- 
tial reason,"  he  can  enter  upon  no  previous  examination, 
he  may  lawfully  embody  an  order  for  commitment  in  the 
warrant  to  arrest  f  and  this  is  the  tenor  of  all  Justiciary 
warrants.^ 

4.  Proceedings  after  Arrest. 

After  arrest,  the  next  step  in  criminal  proceedings  is  the 
examination  of  the  prisoner,  and  the  taking  of  his  declara- 
tion.    See  Declaration. 

In  grave  crimes,  precognition  follows  next ;  but  is  some- 
times taken  before  arrest  can  be  effected,  or  where  that  is 
presumed  to  be  impossible.     See  Precognition. 

Then,  either  discharge  of  the  prisoner,  or  his 

Commitment  for  trial.     See  Commitment 


1  Henderson  v.  Scott,  7th  Feb.  1793.  A  case  in  which  it  was  found 
that  public  officers  (Sheriff-Substitute  and  Procurator  Fiscal  of  Edinburgh) 
had  not  acted  illegally  in  arresting  and  committing  for  examination  a 
person  ormean  appearance,  who  had  offered  a  valuable  diamond  ring  for 
sale  to  a  jeweller,  who,  suspecting  that  it  might  have  been  improperly 
obtained,  gave  information  to  the  authorities  respecting  the  circumstances* 

2  Hume,  ii.,  chap.  2,  §  2,  art.  3,  (ii.  77—8.)  ^  i^id. 
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ARRESTMENT  AND  FURTHCOMING. 

I.    DEFINITION. 

These  are  two  steps  of  legal  diligence  by  which  a  cre- 
ditor first  prevents  moveable  debts,  in  the  hands  of  a 
third  party,  from  going  into  his  (the  former's)  debtor's ; 
and  secondly,  has  them  conveyed  to  himself. 

The  parties  here,  Ist,  the  creditor;  2d,  tlie  third  party  ; 
and  dd,  the  debtor^  are  called^  1st,  the  arrester;  2d,  the 
arrestee ;  dd,  the  common  debtor* 

II.    AIIRES^IMENT. 

I.  Of  what  Subjects  competent. 

Arrestment  may  be  applied  for,  on  the  ground  of  any 
debt  for  which  the  debtor  is  personally  liable ;  but  not  of 
the  performance  of  any  fact — nor  where  the  debt  is  not  yet 
due,  unless  the  debtor's  circumstances  be  impaired,  qp 
other  diligence  be  used  against  his  estate.^ 

The  subjects  which  may  be  arrested,  are,  all  moveable 
goods,  and  debts,  with  all  claims  upon  moveables,  and  also 
arrears  of  rent,  or  interest  derived  from  heritable  property ; 
besides  all  debts  on  bonds  bearing  interest,  whereon  no 
infeftmenthas  followed.^ 

A  debt,  to  be  arrested,  must  be  then  existing — but  need 
not  be  instantly  exigible.^ 

In  yearly  profits,  (as  rent,  or  interest,)  those  of  the  past 


^  Ersk.  Inst.  iii.  6,  §  10.  Princ.  iii.  6,  §  3.  Hutcheson,  i.  8,  §  4. 
(i.  299—300.) 

<  Kisk.  Inst.  iii.  6,  §  6.  Princ  iii.  6,  §  4.  Hutcheson,  ut  sup.  (i. 
300—1.) 

^  Orsk.  Inbt/jut  sup,  §  8.     Princ.  ut  sup.     Hutcheson,  ui  sup. 
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term,  and  of  the  current  term,  are  alone  arrestable ;  those 
of  subsequent  terms  being  properly  future  debts.* 

2.   Of  what  Subjects  not  competent* 

It  is  not  competent  to  arrest  any  heritable  debt,  or  any 
personal  right  to  lands.^ 

Nor  certain  moveable  debts,  such  as,  debts  due  by  bill, ' 
even  not  indorsed  to  a  third  party.* 

Nor  money  destined  by  the  granter  to  a  special  purpose.  * 

Nor  alimentary  funds,^  under  which  are  included,  both 
allowances  made  for  necessary  aliment,  and  certain  pro- 
visions which  receive  in  law  the  same  character;  such  as 
the  pensions  from  the  fund  for  the  widows  and  children  of 
ministers,*^  and  pay  in  army  and  navy,®  except  arrears.® 

Yet  an  alimentary  provision,  given  as  such  by  the 
granter,  although  not  in  general  arrestable,*®  is  so  in  re- 
gard to  the  excess.** 

Salaries  may  in  general  be  arrested,  except  a  proper 
aliment  out  of  them.** 

Ministers'  stipends  are  arrestable,*^  but  no  doubt  with 
the  same  reservation. 


I  Ertk.  Inst.  iii.  6,  §  9.  Princ.  iii.  6,  g  5.  Hutcheson,  i.  8,  §  4,  (i. 
301—2.) 

'  Ersk.  Inst,  tti  fup,  §  6.  Priac.  ut  sup.  §  4.  Hutcheson,  u/  sup.  (i.  300.) 

'  Ersk.  Inst,  u/  sup.  §  7-   Princ.  ut  sup.     Hutcheson,  u/  sup.  (i.  300-1.) 

<  Bell*s  Comm.  b.  iii.  p.  11,  c.  3,  §  2.  No.  5.  (ii.  76.) 

^  Ersk.  Inst,  ut  sup.  §  7* 

^  Ersk.  Inst,  ut  sup.  Princ  ut  sup.    Hutcheson,  ut  sup.  (i.  301.) 

7  By^ct  19  Geo.  III.,  c.  20,  §  7,  8. 

•  Case  of  Grierson  v.  Campbell  and  Others,  6th  March  1768. 

^  Case  of  Brodie  v.  Campbell,  26th  January  1715,  Bruce, 

10  Ersk.  Inst,  ut  sup.  §  7-  Princ.  ut  sup,  §  4.    Hutcheson,  ut  sup.  (i.  301.) 

II  Hutcheson,  ut  sup. 

13  Erskine  holds  a  different  opinion  ;  but  see  the  case  of  Laidlaw  v.  Wvlde 
9th  June  1801,  with  respect  to  a  profeasor^s  salary. 

W  Case  of  Hall  v.  his  Creditors,  12th  February  1736.  Home.  Smith  v. 
Karl  of  Moray,  13th  Dec.  1815. 


.♦ 
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Servants'  wages  too,  under  no  more  than  a  necessary 
deduction.' 

d.  In  whose  Hands  it  may  be  used. 

The  arrestee,  or  person  in  whose  hands  arrestment  ia 
used,  must  be  accountable  directly  to  the  arrester's  debtor/ 
except  in  the  case  of  a  corporate  body,  in  the  hands  of 
whose  officers  a  debt  due  by  the  body  to  the  common 
debtor,  may  be  arrested.^ 

4.  Justices  may  Authorise  Arrestment* 

Justices  of  Peace  can  authorise  arrestment  in  cases  to 
which  their  civil  jurisdiction  extends  ;*  thus  they  can  do  so 
upon  their  own  decrees,  including  those  under  the  Small 
Debt  Act. 

They  also  grant  arrestment  on  dependence,  (that  is, 
where  the  creditor  raises  a  suit  before  them  for  the  debt,) 
except  in  cases  under  the  Small  Debt  Act,  in  regard  to 
which  they  were  not  to  have  this  power,  as  the  statute 
makes  special  mention  of  arrestment  on  decree,  and  omits 
that  of  other  kinds. 

5.  Process  of  Arrestment. 

The  written  order,  or  warrant  of  arrestment,  is  called  a 
process  when  issuing  from  an  inferior  court,  and  it  has 
effect  only  within  the  Judge's  jurisdiction.* 

Its  terms  as  to  the  suras,  and  as  to  the  arrestee,  are 
necessarily  very  general,  so  that  it  may  be  used  as  the  ar- 
rester likes,  the  legal  effect  of  the  step  being  left  for  the 
Judge's  subsequent  decision. 


1  See  Ersk/Inst.  iii.  6,  §  7.     Princ  iii.  6,  §  4. 

2  Ibid.  §  4.     Hutcheson,  i.  8,  §  4.  (i.  299.) 

S  Ersk.  Inst,  ut  tup,  §  5.     Princ.  ut  sup.  §  2.     Hutcheson,  ut  sup, 
4  Hutcheson,  utsup.  5  Ersk.  Inst,  ut  sup.  g  3. 


\ 
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6.  Loosing  of  Arrestment 

Arrestment  may  be  taken  off,  or  loosed,  as  it  is  styled,  if 
the  common  debtor,  applying  for  this  relief,  find  caution  to 
pay  to  the  arrester  the  debt  or  the  sum  arrested,  which- 
ever shall  be  less.* 

Even  arrestment  on  decree  may  thus  be  loosed,  if  the 
term  of  payment  have  not  arrived,  or  the  condition  of  lia- 
bility have  not  been  fulfilled,  or  if  the  Court  of  Session 
see  fit,  having  suspended  the  decree.* 

7.  Subsistence  of  Arrestment, 

On  the  death  of  the  arresting  creditor,  the  arrestment 
remains  effectual  in  favor  of  his  heir.^ 

After  the  death  of  the  common  debtor  it  continues  in 
force.* 

But,  on  the  death  of  the  arrestee,  it  falls  to  any  effect 
beyond  that  of  giving  the  arrester  a  preference  to  any  new 
arrestment  in  the  hands  of  the  arrester's  heir,  and  of  en- 
abling the  original  arrester  to  pursue  a  furthcoming,  if  the 
subject  arrested  be  still  in  the  hands  of  the  heir  of  the  ar- 
restee.* 

8.  Breach  of  Arrestment, 

Breach  of  arrestment,  subjects  the  arrestee  in  all  da- 
mages and  expenses  arising  to  the  arrester  from  such  mis- 
conduct.^ 


1  Ersk.  Inst.  iii.  6,  §  12.      Princ.  iii.  6,  §  7.     Hutcheson,  i.  8,  §4,  (i. 
303.) 

2  Ersk.  Inst,  ut  sup.    Princ.  ut  sup,     Hutcheson,  ibid. 

3  Ersk.  Inst,  ut  sup.  §  11*     HutchesoD,  ut  sup, 

*  Ibid.  ^  n,id. 

^  Ersk.    Inst,  ut  sup,   §   14.      Prine.  ut  sup.   §   6.      Hntch.    ut  sup, 
(i.302.)     . 


« 
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II.  FURTHCOMING. 

1.  Nature  of  Action. 

An  action  of  furthcoming  is  the  proceeding  by  which  the 
arrester  obtains  benefit  from  previous  arrestment^ 

It  is  directed  against  the  arrestee  and  the  common 
debtor,  and  contends  for  payment  to  the  arrester  of  the 
money  or  of  the  price  of  the  subject  arrested,*  which  must, 
in  the  latter  case,  be  brought  to  sale. 

2.  What  must  be  Established, 

The  pursuer  (or  arrester)  must  prove  the  justice  and  a- 
raount  of  the  debt  owed  him  by  the  common  debtor,  who 
alone  can  plead  payment.^ 

He  must  also  establish  the  debt  being  due  to  the  com- 
mon debtor  by  the  arrestee ;  and  for  this  end  may  obtain 
similar  diligence  to  recover  writings  wherever  found,  or 
may  refer  to  the  arrestee's  oath.* 

The  arrestee  may  use  against  the  arrester  all  defences 
competent  against  the  common  debtor  to  whose  oath  re- 
ference may  be  made,^  and  may  also  object  to  any  nullity 
vitiating  the  arrestment. 

3.  Competition  of  Arrestments, 

Arrestments  competing  receive  effect  according  to  their 
priority,®  except  in  cases  of  bankruptcy^  where  they  all 
rank  alike  by  express  statute.''^ 

4.   mien  Competent  for  Justices, 
This  process  may  be  brought  before  Justices  on  arrest- 

1  Ersk.  Inst.  Hi.  6,  §  15.    Princ.  iii.  6,  §  8.    Hutch,  i.  8  §4,  (i.304.) 

2  Ersk.  Inst,  ut  sup.  3  Ersk.  Inst,  ut  t,up.  §  16. 
4  Ersk.  Inst,  ibid;  Priii.  §  8.     Hutch,  ut  sup.    . 

^  Ersk.  Inst,  ut  sup.  ^  Ersk.  Inst,  utsup.  §  18.   Priuc.  §9.    Hutch. 

utsup.  (i.  304-^.)  T  Act  54  Geo.  III.  c.  137-  §  2,  i40. 
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inents  laid  on  by  themselves  either  under  the  Small  Debt 
Act  or  otherwise. 

It  may  also  be  entertained  by  them  in  regard  to  ar- 
restees amenable  to  their  jurisdiction,  where  the  arrest- 
ments have  been  granted  by  other  courts :  but  this  only 
under  the  Small  Debt  Act* 

5.  Decree  of  Furthcoming. 

The  decree  of  furthcoming  ordains  money  arrested  to  be 
paid  to  the  arrester,  or  the  goods  arrested  to  be  sold,  and 
their  price  paid  him.* 

But,  in  case  of  a  contingexLt  debt,  consignation  or  security 
can  alone  be  granted  to  the  arrester.' 

ASSIGNATION. 

1.  Definition. 

Assignation  means  in  law,  the  transference  of  a  move- 
able subject,  right,  or  debt,  by  a  proprietor  or  creditor  to 
another  person. 

The  assigner  is  teriped  the  cedent,  and  the  receiver  is 
called  the  assignee  or  cessionary. 

2.   Term. 

Assignation  becomes  effectual  against  the  cedent  by  de- 
livery to  the  assigne^of  the  deed  of  conveyance.  * 

3.  Intimation. 

But,  to  give  it  force  against  third  parties,  the  assignation 
must  be  notified  to  the  debtor  by  intimation,  and  a  later 
assignation,  if  earlier  intimated,  will  be  preferred  to  an 
earlier  one  not  so  completed.* 

.  ^  £rsk.  last.  Hi,  6,§  15.    Princ  iii.  6,  §  8.  Hatches,  i.  8,  §  4,  (i.  304.) 
^  Ersk.  Inst,  ut  tup,  §  17*    Princ.  ut  sup.     Hutch,  ibrd. 

3  Bell*8  Coram,  b.  iii.  p.  2..c.  3.  §  2.  (iir  78—9.) 

4  Ersk.  Inst.  iii.  6,  §  3.     Princ  iii,  5,  §  2.  &  Ibid.  ibid. 
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Formal  intimation  is  made  by  instrument  in  the  hands  of  a 
notary,  to  the  debtor  or  his  procurator  personally*^ 

But,  although  the  debtor's  private  knowledge  is  never 
of  any  effect,  yet  intimation  is  considered  to  be  sufficient- 
ly given,  where  any  steps  are  taken  in  which  the  debt- 
or's knowledge  is  shewn,  or  must  be  deemed  necessary.^ 

And  intimation  is  not  required  where  the  debtor  takes 
part  in  the  assignation  itself.^ 

Intimation  to  one  of  several  co-obligants,  and  to  the 
manager  or  chief  officers  of  a  corporated  body,  or  a  trading 
company,  suffices.'^ 

Intimation  loses  its  effects,  if  not  followed  by  possession 
on  the  part  of  the  assignee.^ 

4.  Effect. 

Assignation,  when  completed,  places  the  assignee  in  the 
same  situation  as  the  cedent.^ 

In  some  respects  the  assignee's  position  is  better,  for  the 
oath  of  the  cedent  cannot  affect  him  unless  the  subject  had 
been  rendered  litigious  before  intimation,  or  unless  the  as- 
signee shall  admit  on  oath,  (which  may  be  put  to  him) 
that  the  assignation  to  himself  was  gratuitous,  or  else  in 
trust  for  behoof  of  the  cedent.^ 


BAIL. 

L  When  Obtainable, 
After  order  of  commitment  for  trial  has  been  made,  (See 


i    Ersk.  Inst.  iii.  6,  §  3.       Priiic.  Hi.  6,  §  3. 

2   Ersk.  Inst,  ut  sup,  §  4 — 5.     Princ.  ui  sup.  ^  Ibid.  ibid. 

*  Ersk.  Inst,  ut  sup.  §  5.  *  Ersk.  Intt.  utsup.    Princ.  ut  sup,  §  4. 

6  Ersk.  Inst,  ut  sup.  §  8.     Princ.  ut  sup,  §  6. 

^   Ersk.  Inst,  ut  sup.  §  9 — 10.     Princ.  uisap.  §  6. 
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Commitment  for  Trials)  whether  it  has  been  executed  or 
not,  the  party  accuse^  may  obtain  the  priviiege  of  baii.^ 

2.  What  Crimes  Bailable, 

No  crime  which  may  be  prosecuted  to  a  capital  issue  is 
bailable,^  unless  by  the  Supreme  Court,'  except  homicide 
committed  by  the  revenue  officers,  when  forcibly  resisted  in 
attempting  to  search  for  and  seize  prohibited  goods;  in 
which  case  Justices  are  directed  by  statute  to  admit  to 
bail.* 

The  letter  of  the  law  forms  the  rule  whether  a  crime  may 
lead  to  a  capital  sentence.^ 

The  public  prosecutor  is  not  bound  to  announce  whether 
or  not  he  means  to  insist  for  the  highest  pains.^ 

If  it  is  doubtful  whether  a  crime  may  be  capital  or  not, 
(as  when  a  person  wounded  is  not  out  of  danger,)  bail  is  in- 
admissible,^ and  the  charge  is  to  be  judged  of  by  the  terms 
of  the  warrant,  if  there  is  no  obvious  fault  therein.^  (But 
see  Exception  in  §  13. 

For  enumeration  of  crimes  capital  and  not  bailable ;  and 
crimes  not  capital  and  bailable.     See  Crimes^  ii.  §  3 — 4. 

3.  Who  may  admit  to  Bail. 

Any  Judge  who  has  committed  a  prisoner  may  admit 
him  to  bail.^ 


1   Hume,  ii.  c.  iii.  §  H.    Art.  3,  No.  1.  (ii.  91.)      Hutches,  ii.  c.  3,  § 
6.  (i.  460.) 

3   Hume,  ui  sup.  Art.  I.  (ii.  8(U.7.)    Hutches,  ui  sup.  (i.  466_7-) 

3  Hume,  uisup,  (ii.  88—9.)     Hutches,  ibid.  (i.  466.) 

4  Hume,  ut  sup.  (ii.  90.)    Hutches,  ibid.     Act  9  Geo.  II.  c.  35,  §  35— 
24  Geo.  III.  §  2,  c  47,  §  23 — 47  Geo.  III.  §  2,  c  66,  §  36. 

^  Hume,  ut  sup,  (ii.  85.)    Hutches,  ibid. 

«  Hume,  ibid.  (ii.  86—7.)    Hutches,  ibid.  (i.  467.) 

7   Hume,  ibid  (ii.  8&)     Hutches,  ibid. 

^  Hume,  ibid.     Hutches,  ibid. 

^  Hume,  ut  sup.  No.  4,  (ii.  93.)     Hutches,  ut  sup,  (i.  468.) 
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But,  except  the  committer,  no  other  Judge  can  liberate  on 
bail,  unless  he  is  also  competent  to  try  for  the  offence 
charged.  ^ 

Hence  one  Justice  cannot  grant  liberation  on  bail  to  a 
prisoner  committed  by  another  Justice,  unless  the  offence  is 
cognizable  by  the  Sessions.  *    (But  see  Exception  in  §  13.) 

4.  Practice  in  Petty  Cases  as  to  time  for  BaiL 

Bail  cannot,  in  strict  law,  be  applied  for  till  after  commit- 
ment is  ordered ; '  but  in  petty  cases  it  is  often  allowed 
during  the  precognition.     (And  see  Exception.) 

5.  Continuance  of  Right  to  BaiL 

Ithas  been  disputed  whether  the  privilege  of  bail  continues 
till  the  final  issue  of  the  trial,  or  only  till  its  commence- 
ment;* but  it  rather  appears  that,  in  triafsby  Jury,  the  pri- 
vilege ceases  upon  the  pannel's  being  remitted  to  the 
knowledge  of  an  assize,^  and  in  trials  without  Jury  it  con- 
tinues till  conviction. 

6.  How  to  be  applied  for. 
Application  for  bail  must  be  made  in  writing.  ^ 

7.  Decision  upon  Application. 

The  competent  Judge  to  whom  the  petition  is  presented 
must,  within  twenty-four  hours,  decide  whether  th&case  is 
bailable,  and  if  it  be  so,  must  modify  the  amount  of  bail.'' 

1  Hume,  ii.  o.  iii.  §  U.  Art.  3,  No.  4,  (ii.  93.)  Hutches,  ii.  c.  3,  § 
6,  (i.  468.) 

2  Hutches,  ibid. 

3  Hume,  K/ «tip.  No.  I,  (ii.  91  )     Hutches,  ibid.  (i.  469.) 

4  Hume,  ut  sup.  No.  3,  (ii.  92—3.)  Hutches,  ut  sup.  (i.  470.) 
3  Hume,  ibid.  See  also  Burnett,  chap.  xvi.  §  2,  (p.  338 — 40.) 
^  Hume,  uitup.  No.  2,  (ii.  91 — 2.)  Hutches,  ui  tup.  (i.  468.) 
'   Hume,  utsup.  No.  5,  (ii.  93 — 4.)     Hutches,  ut  sup,  (i.  469.) 
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8.  Amount  of  Bail, 
The  maximum  of  bail  to  be  demanded  is  fixed  by  a  later 
statute  than  tlie  liberation  act,  at  L.1200  sterling,  for  a 
nobleman;  L.600,  for  a  landed  gentleman ;  L.300,  for  any 
other  gentleman  burgess,  or  householder;  and  L.60  for 
any  inferior  person.^  In  cases  of  certain  offences  against  the 
revenue  laws,  the  party  accused  is  ordered  by  statute  to 
enter  into  recognizances,  himself  in  L.200,  and  two  sure^ 
ties  in  L.100  each. 

9.  Sufficiency  of  Bail. 

The  sufficiency  of  the  bail  offered  need  not  be  determin- 
ed upon  within  twenty-four  hours,  but  no  undue  delay  must 
take  place. 

The  clerk  of  court  first  judges  on  this  point,  but  if  he, 
having  rejected  ball  tendered,  the  prisoner  take  instruments 
thereon  and  insist,  the  magistrate  must  decide,'  and  when- 
ever sufficient  bail  is  found,  the  applicant  must  be  liberated. 

10.  Recovery  of  BaiL 

The  period  for  which  bail  is  taken  is  six  months,  reckon- 
ed from  the  date  of  the  bail-bond.^ 

The  usual  terms  of  the  bond  are,  to  answer  to  any  libel : 
*^  and  at  all  diets  of  court  in  such  action,"  if  the  latter  clause 
be  omitted,  the  cautioner  is  exonerated  by  the  panuel's 
attending  of  the  first  diet> 

11.  Forfeiture  of  BaiL 

If  the  party  admitted  to  bail  fail  to  appear  before  Jus- 
tices or  other  Judges,  and  stand  his  trial,  the  bail-bond  is 
declared  forfeited,  and  warrant  is  issued  for  his  personal  ap- 

1  Act  39  Geo.  III.  c.  49. 

S  Hume,  ii.  c.  iii.  §  11.    Art.  3,  No.  5  (ii.  94.)     Hutches,   il  c.  3,  § 
6,  (i.  469.) 

3  Hume^  ut  $up.  No.  3,  (ii.  92.)    Hutches,  ut  sup.  (i.  470.) 

4  Hume,  ibid»    Hutches,  ibid. 
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prehension  ;  but  neither  Justices,  nor  any  Court  inferior  to 
the  Justiciary,  can  outlaw  for  non-appearance  to  underlie 
the  law.* 

12.  Second  nail. 

It  seems  that  a  party,  after  forfeiture  of  his  bail  by  fail- 
ing to  appear  before  a  court  which  can  pass  sentence  of 
outlawry,  is  not  entitled  to  bail  for  the  same  oirence,i  but 
it  is  thought  safer  for  Justices  and  other  inferior  Judges  to 
admit  again  to  bail  in  such  a  case. 

13.  Exceptions  in  Cases  of  Crime  Committed  out  of*  Scotland. 

The  case  of  a  person  accused  of  having  committed  a 
crime  in  another  part  of  the  United  Kingdom,  forms  an  ex- 
ception to  several  of  the  above  rules. 

14.  Prisoner  by  Indorsed  Warrant. 

A  person  charged  with  a  crime  committed  in  one  part  of 
the  kingdom,  being  apprehended  by  virtue  of  a  warrant 
indorsed  in  another  part,  is  entitled  to  be  admitted  to  bail 
by  the  Justice,  or  other  Judge  who  indorsed  the  warrant, 
or  by  any  of  the  Justices  of  the  same  county,  unless  the 
words  "  not  bailable,"  have  been  written  on  the  face  of  the 
original  warrant  by  the  magistrate  who  granted  it:  and 
who  is  bound  to  write  those  words  on  it,  if  the  offence  be 
not  bailable,  and  if  the  warrant  be  likely  to  require  execu- 
tion in  another  part  of  the  kingdom. 

15.  How  Bail  to  be  taken  in  such  Cases. 

The  Justice,  or  other  judge  admitting  to  bail,  must  take 
the  bail-bond  in  duplicate,  and  give  the  one  set  to  the 
person  apprehending  the  accused,  in  order  to  its  being  for- 


1  Hume,  ii.  chap.  1.  (ii.  p.  G(» — 7*) 

'^  Burnett,  chap.  xvi.  §  2,  (p.  351.)    Hume,  ii.  chap.  ix.  No.  3,  (ii.  2fK>.) 
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warded  to  the  clerk  of  that  court,  where  appearance  is  to 
be  made,  and  must  send  the  other  to  the  Court  of  Ex- 
chequer in  that  part  of  the  kingdom  where  the  bail  was 
taken.  And,  in  case  of  forfeiture  of  the  bail-bond,  duly 
certified  by  the  Court  where  the  accused  failed  to  appear^ 
the  Court  of  Exchequer  of  that  part  of  the  kingdom  where 
the  bail  was  taken,  may  levy  the  amount  of  the  bond.^  See 
Warrant 

BANK  FOR  SAVINGS. 

By  the  act  for  the  encouragement  of  Saving  Banks,  it  is 
ordered,  that  any  societies  proposing  to  take  the  benefit  of 
the  statute,  must  exhibit  their  rules  to  the  Quarter  Sessions, 
to  be  sanctioned  by  the  Bench.* 

The  same  must  be  done  with  alterations  of  rules. ' 

And  the  Justices,  in  attesting  regulations,  must  see  that 
they  contain  nothing  repugnant  to  the  statute.^ 

But  Justices  have  no  jurisdiction  in  disputes  under  the 
act,  which  are  to  be  decided  by  the  SheriflF.* 

By  a  more  recent  act  (for  enabling  depositors  in  saving 
banks  to  purchase  government  annuities,)^  extending  to 
Scotland,  it  seems  that  no  person  may  deposit  in  a  saving 
bank  more  than  L.30  in  one  year,  either  by  making  new 
deposits,  or  by  replacing  former  deposits. ' 

For  provisions  of  these  acts,  See  Appendix, 

BANKRUPTCY. 
S££  Sequestration, 

BEES. 
Stealers  of  bees  and  bee-hives  may  be  tried  and  punish- 

1  Acts  13  Geo.  III.  c  31.-44  Geo.  III.  c.  92 — 45  Geo.  HI.  c.  92. 
«  59  Geo.  III.  c.  62,  §2.  Mbid.  *  Ibid.  *  §  9. 

e  Act  3  and  4  Will.  IV.  c.  14.  ?  §  29. 
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ed  with  fine  by  Justices  of  Peace,  in  the  same  summary 
manner  as  breakers  into  pigeon-houses,  &c«^     See  Pigeons. 


BREACH  OF  THE  PEACE. 

1.   General  Meaning. 

I N  a  general  sense,  every  violation  of  public  tranquillity 
and  order  may  be  termed  a  breach  of  the  peace." 

2.  Limited  Signification. 

But,  in  a  more  limited  meaning,  it  is  applied  to 

*<  A  mere  brawl,  or  occasional  quarrel  and  strife  among 

persons  who   were  not  assembled  with  any  mischievous 

purpose."* 

3.  How  to  he  Complained  of. 

If  this  sort  of  breach  of  the  peace  causes  disturbance 
and  alarm  to  the  neighbourhood,  the  offenders  may  be 
brought  before  Justices  of  Peace  or  other  magistrates : 

4.  How  to  he  Repressed. 

To  be  punished  by  fine  and  imprisonment,  and  laid 
under  surety  for  their  good  behavior.* 

5.   Trial  hy  Justices. 

In  cases  of  this  description.  Justices  of  Peace  are  espe- 
cially empowered  by  statute  to  award  fines  against  all 
offenders  (below  the  rank  of  Noblemen,  Prelates,  and  Sena- 
tors of  the  College  of  Justice,)  and  to  proceed  by  referring 
the  fact  to  the  party's  oath,  when  other  proof  is  wanting ; 


1  By  acts  1579,  c.  84 1C61,  c.  38. 

2  Hutcheson,  ii.  I,  §  2.    (i.  344—5.) 

3  Hume,  i.  chap.  xvii.  §  1.  (i.  434.)  *  ibid. 
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and  to  deal  with  Lim  in  absence  as  confessed,  if  he  do  not 
obey  one  personal  citation,  or  a  second  summons  left  at 
his  dwelling  place.* 

But  it  does  not  appear  to  be  competent  to  pass  any- 
other  sentence  than  one  of  pecuniary  penalty. 


BREAD. 


[The  various  Statutes  on  this  subject  differ  considerably, 
and  it  is  understood  that  great  difficulty  has  been  practi- 
cally felt  in  reconciling  them ;  but  it  would  appear  that 
the  following  are  the  Acts,  or  parts  of  Acts,  now  in  force.] 


I.  ASSIZE  OF  BREAD. 


With  regard  to  Assize  of  Bread,  the  Statutes  regulating 
it  Mall  be  found  in  the  note  below.* 

II.    WITHOUT  ASSIZE. 

With  regard  to  bread  where  there  is  no  assize,  the  ex- 
isting Acts  are  the  69  Geo.  III.  c.  36,  which  repeals  former 
statutes ;  and  the  I  and  2  Geo.  IV.  c.  50,  which  alters 
part  of  the  last  named  act,  and  revives  apparently  certain 
provisions  of  the  older  laws. 

[As  an  assize  of  bread  is  now  little  used,  the  other  re- 
gulations alone  need  be  given  here.] 

1.  Inffredients  of  Bread, 

The  materials  to  be  used  in  making  bread  are  flour  or 
meal  of  any  grain,  and  potatoes,  or  any  of  them,  with  salt, 

1  Act.  1617,  c  8.  §  Anent  the  Justices,  No.  (jl_1661,  c.  38,  §  Justices. 

2  Excellent  summaries  of  the  older  laws  respecting  bread  are  given  by  Dr. 
Bum,  voce  Bread,  and  Af  r.  Hutcheson,  iii.  5,  §  2  to  5.  (ii.  99 — 143.)— 
the  latter  of  which  embraces  the  more  recent  enactments.  The  statutes 
are  31  Geo.  II.  c  29,  32  Oeo.  II.  c.  18,  3  Oeo.  III.  c.  6,  13  Geo.  111.  c 
62,  36  Geo.  III.  c.  22,  39  &  40  Geo.  III.  c.  74,  41  Geo.  III.  c  16. 
Sess.  2d,  c.  2 — c  12 ;  add  to  these  the  5  Geo.  IV.  c  50. 
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pure  water,  e^gs,  milk,  yeast,  barm,  leaven  and  potaloe- 
yeast,  in  such  proportions  as  the  bakers  please* 

2.  Marking  of  certain  Sorts  of  Bread. 

But  loaves  of  any  other  grain  than  wheat  must  be  mark- 
ed with  a  large  roman  M,  under  penalty  of  from  10s.  to 
40s.  for  every  such  loaf  not  so  marked  ;*  and  there  is  now 
no  rule  for  the  marking  of  any  other  loaves. 

3.  Adulteration  of  Bread,  or  Flour,  §'c. 

No  alum,  or  preparation  in  which  alum  is  an  ingredient, 
or  any  other  unwholsome  article,  is  to  be  used  in  making 
bread,  under  penalty  of  L.5  to  20.' 

And,  in  default  of  payment,  the  offender  shall  be  com- 
mitted to  the  house  of  correction  or  prison  of  the  place  of 
the  offence,  or  of  his  apprehension,  for  any  period  from 
three  to  twelve  months,  unless  the  penalty  be  sooner  paid.* 

And  the  magistrate  convicting  may  direct  the  offender's 
name  and  place  of  abode,  and  his  offence,  to  be  published 
in  some  newspaper,  circulated  in  the  district,  defraying 
the  expense  out  of  the  penalty,  if  any  be  recovered.' 

No  flour  or  meal  is  to  be  mixed  with  other  ingredients, 
nor  one  sort  of  flour  mixed  to  be  sold  as  another,  under 
penalty  of  L.5  to  I..20.^ 

9.  Search  of  Baker's  Premises,  8fc. 

Any  Justice,  or  any  peace  officer,  by  warrant  of  a  Justice, 
may,  at  seasonable  times  in  the  day,  enter  and  search  the 
house  or  premises  of  any  maker  of  bread,  or  maker  or 
dresser  of  flour,  for  adulterated  bread  or  flour,  or  for  alum 
and  other  ingredients,  intended  to  be  used  in  adulterating 
those  articles.^ 


1  $9  Geo.  III.  c.  36,  §  2.      1  &  2  Geo.  IV.  c  50,  §  2. 

8  1  &  2  Geo.  IV.  c.  50,  §  7-      ^  Ibid.  §  4.     «  Ibid.      &  Ibid.     6  lbtd.§  ^. 

7  Ibid.  §  7. 
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The  searcher  may  be  accompanied  by  one  or  more 
master  bakers,  millers,  or  mealmen. ' 

And  any  forbidden  articles  being  found,  are  to  be  seized, 
and  carried  before  a  magistrate,  who  may  dispose  as  he 
sees  fit,  of  those  which  he  judges  to  have  been  properly 
seized.^ 

5.  Trial  and  Punishment  for  Adulterating  Breads  §*c. 

The  offender  being  convicted  by  his  own  confession, 
or  the  evidence  of  one  witness  or  more,  is  liable  in  a  pe* 
nalty  of  L.5  to  L.20,  and,  in  default  of  payment,  is  to  be 
committed  to  the  house  of  correction  or  prison  for  any  pe- 
riod from  three  to  twelve  months ;  and  the  magistrate  may 
publish  the  name,  &c.  of  the  offender,  as  in  the  case  of 
adulteration  of  bread.  ^ 

But  the  party  accused  shairbe  acquitted,  if  he  satisfy 
the  magistrate  that  the  articles  found  within  his  premises 
were  not  brought  thither  with  any  improper  intent* 

The  obstructing  of  any  such  search  for  a  seizure  of  im-^ 
proper  ingredients,  is  punishable  with  a  fine  of  from  20s. 
to  408.^ 

6.  Kinds  of  Bread  not  to  he  Sold  together. 

Assize  loaves,  (or  those  whose  size  is  fixed,  but  whose 
price  varies,)  and  Priced  loaves,  (or  those  whose  price  is 
fixed,  but  whose  size  varies,)  of  the  foUowing  descriptions, 
^re  not  to  be  made  or  offered  for  sale  at  the  same  time  and 
place,  lest  the  one  sort  should  be  taken  for  the  other,  under 
penalty  of  from  10s.  to  40s.,  3.  e.  Assize  loaves  priced  three 
pence,  and  Priced  half-quartern  loaves;  Assize  loaves 
priced  sixpence,  and  Priced  quartern  loaves ;  Assize  loaves 
priced  twelve  pence,  and  Priced  half-peck  loaves ;  Assize 
loaves  priced  eighteen  pence,  and  Priced  peck  loaves.^ 


U  &  2  Gm.  IV.  c  59,  §  7.  <  Ibid.  §  8.  S  ibid.  i  Ibid. 

&  Ibid.  §  ».  <  Ibid.  §  3. 
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7.   Weight  of  Bread.' 

The  weights  which  bread  must  have  are  17  lb.  6  oz. 
avoirdupois  per  peck  loaf;  8  lb.  11  oz.  per  half  peck ;  4 
lb.  54-  oz.  per  quartern  ;  and  2  lb.  2^  oz.  per  half  quarteniy 
under  penalty  of  Is.  to  5s.  for  every  ounce  too  little,  and 
of  6d.  to  2s.  6d.  for  every  deficiency  less  than  an  ounce, 
if  complained  of  within  24  hours  after  sale,  or  48  hours 
after  baking,  although  not  sold;^  a  ^^  just  and  reasonable 
allowance"  for  loss  of  weight  by  drying,  must  be  made 
according  to  the  time  since  baking :  but  not  more  than  6 
oz.  per  peck  loaf. ' 

In  relation  to  each  other,  the  several  kinds  of  bread 
must  weigh  as  follows, — the  White  loaf,  value  twopence 
or  less,  =  three-fourths  of  the  Wheaten  loaf  of  the  same 
price ;  and  a  Wheaten  loaf,  of  whatever  price,  must  bear  a 
like  proportion  to  the  Household  loaf  of  equal  value,  under 
penalty  of  no  more  than  40s.  ;*  a  Standard  Wheaten  loaf 
must  =  seven-eighths  of  the  corresponding  Wheaten  loaf, 
and  must  exceed  by.  one-seventh  the  weight  of  the  corres- 
ponding Household  loaf,  under  penalty  of  not  more  than 
40s. -^ 

8. .  Baker  to  Weigh  Bread  sold. 

Every  baker  and  seller  of  bread  must  have  in  his  shop  a 
beam  and  scales,  with  proper  weights,  and  must  weigh 
bread  when  required  by  a  purchaser,  under  penalty  of 
from  L.l  to  L.5  for  each  offence, — of  not  having  a  balance 
— of  keeping  false  weights — or  of  refusing  to  weigh  bread 
when  required  by  a  buyer. ^ 

^  The  older  laws  superseded  by  59  Geo.  III.  c.  36,  seem  to  be  revived 
by  the  1  &  2  Geo.  IV.  c.  50,  §  1,  which  repeals  the  59  Geo.  III.  c.  36, 
^^  in  so  far  as  as  the  same  relates  to  the  weight  of  bread,  and  to  the  punish- 
**  ment  of  bakers  or  sellers  of  bread,  who  shall  sell  the  same  deficient  in 
"  its  due  weight,"  and  makes  no  new  provisions  on  these  points. 

»  3  Geo.  III.  c.  11,  §  6.     39  &  40  Geo.  III.  c.  74,  §  4. 

•^  39  &  40  Geo.  III.  c.  18,  §  2~c.  74,  §  4.         «    3  Geo.  III.  c  11,  §  4. 

6  Ibid.  &  13  Geo.  III.  c.  62,  §  2,  5.  >  I  &  2  Geo.  IV.  c  50,  §  10. 
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None  of  these  rules  apply  to  Freucb  or  fancy  bread, 
rolls  or  cakes.  ^ 

y.  Baking  on  Sunday, 

No  bread,  rolls,  or  cakes,  may  be  baked  or  sold  on  any 
part  of  Sunday  "  except  to  travellers,  or  in  case  of  urgent, 
necessity."* 

No  meat,  &c.  is  to  be  baked  or  delivered,  or  the  trade 
of  baker  otherwise  exercised,  on  Sunday  after  half-past 
one  o'clock  afternoon,  except  in  so  far  as  regards  setting 
the  sponge  for  next  day's  baking.  * 

And  no  meat,  &c.  may  be  taken  to  or  from  any  bake- 
house within  one-quarter  of  an  hour  from  the  commence-: 
ment  of  Divine  service  in  the  place.* 

1 0.   Trial  and  Punishment  for  Baking  on  Sunday, 

A  violator  of  any  of  these  regulations,  if  tried  within  two 
days,  shall  forfeit,  besides  all  expenses,  and  an  allowance 
of  three  shillings  per  day  to  the  prosecutor,  (for  loss  of 
time,)  a  penalty  of  five  shillings,  ten  shillings,  or  twenty 
shillings,  according  as  the  oflfence  is  the  party's  first, 
second,  or  third.* 

The  magistrate  trying,  may  proceed  upon  his  own  view, 
or  on  proof  by  confession  of  party,  or  evidence  of  one  wit- 
ness or  more,  and  may  award  to  the  prosecutor  any  portion, 
of  the  penalty  he  sees  fit;  and  he  must  send  the  residue, 
within  seven  days  after  payment,  to  the  poor  of  the  parish.^ 

If  penalty,  &c.  be  not  paid  within  three  days  after  con- 
viction, it  may  be  levied  by  distress  and  sale  on  the 
Justice's  warrant,  and  on  default  or  insuflSciency  of  distress, 
the  offender  is  to  be  committed  to  the  house  of  correction 
for  any  period  not  exceeding  fourteen  days,  or  twenty-one 
days,  according  as  the  offence  is  the  first  or  any  subse- 
quent one  of  the  party,  if  the  amount  be  not  sooner  paid.' 


*  1  &  2  Geo.  IV.  c.  50,  §  10. 

*  69  Geo.  III.  c.  36,  §  12.    1  &  2  Geo.  IV.  c.  5a,  §  11.  '  Ibid.  ibid. 

*  Ibid.  ibid.  *  Ibid.  ibid.  «  Ibid.  ibid.  ^  Ibid,  ibid 
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Jl.  Disqualification  of  Justices. 
No  person  concerned  in  the  business  of  a  baker,  miller, 
or  mealman,  may  act  as  a  Justice,  or  otherwise,  in  exe- 
cuting this  statute.'     [But  the  penalty  of  L^O  is  recdrer- 
able  in  the  Courts  of  Westminster  only.] 

12.   Trial  and  Punishment  of  Offences. 

Any  one  Justice  may  try  under  this  act,  and  may  pro- 
ceed summarily.^ 

The  accused  is  to  be  summoned,  and  if  he  fiul  to  attend, 
or  to  give  good  excuse,  the  Justice  shall  grant  warrant  to 
apprehend  him.' 

On  his  appearance,  or  on  default  after  due  citation,  or 
on  its  not  being  possible  to  apprehend  him,  the  Justice 
may  proceed  to  investigate  the  case.* 

And  if  penalties,  awarded  on  conviction,  be  not  paid  with- 
in twenty-four  hours  [unless  where  longer  delay  is  ordered 
by  the  act],  warrant  of  distress  and  sale  shall  be  granted.^ 

If  the  offender's  goods  be  removed  into  another  juris-* 
diction,  some  magistrate  thereof  shall  back  the  first  War- 
rant, and  distress  shall  proceed  thereon.^ 

If  within  five  days  from  distress  being  taken,  the  penal- 
ties and  expenses  be  not  paid,  the  goods  seized  shall  be 
appraised  and  sold.^ 

In  default  of  distress,  any  Justice,  within  whose  terri* 
tory  the  offender  is,  shall,  on  application  by  prosecutor, 
and  proof  on  oath  of  conviction  and  non-payment,  commit 
the  offender  to  the  jail  or  house  of  correction  for  two  months, 
unless  the  penalties  and  expenses  be  sooner  paid.® 

The  penalties  to  go,  half  to  the  informer,  and  half  to  the 
poor  of  the  parish.^ 

13.   Witnesses. 

On  application  for  authority  to  cite  a  witness  likely  to 

1  69  Geo.  III.  c.  36,  §  13.     1  &  2  Geo.  IV.  &  60,  §  12. 

«  Ibid.  §  14.  ibid.  §  13.        3  Ibid.  ibid.        *  Ibid.  ibid.        *  Ibid.  ibid. 

"  Ibid.  ibid.        ^  ly^.  j^id.  «  1  &  2  Geo.  IV.  c  60,  §  13.       »  Ibid. 
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be  useful  to  either  side,  and  who  it  is  sworn  will  not  at- 
tend voluntarily,  a  Justice  shall,  upon  a  summons  to  him 
or  her  to  a  seasonable  time,  and  on  failure  to  attend  (after 
payment  or  tender  of  expenses),  must  grant  warrant  to 
bring  up  the  witness,  who,  on  refusal  to  give  evidence,  shall 
be  committed  to  prison  for  not  more  than  fourteen  days.^ 

14.   Conviction. 

A  conviction  under  the  act,  must  be  drawn  up  in  a  pre- 
scribed form.« 

1 5.  No  Review  hy  Higher  CourL 
And  is  not  open  to  suspension  or  advocation,^ 

16.  Appeal. 

But  a  party  convicted  may  appeal  to  the  first  General 
or  Quarter  Sessions,*  or  if  those  take  place  within  six 
days  from  conviction,  then  to  the  next  General  Quarter 
Sessions  thereafter.^ 

Appeal  suspends  execution,  but  the  appellant  must  enter 
into  a  recognizance,  with  two  sufficient  sureties,  to  twice 
the  amount  awarded  against  him,  for  due  prosecution  of 
his  appeal,  and  obedience  to  the  final  judgment.^ 

On  affirmation  of  the  first  sentence,  if  the  appellant  do 
not,  within  twenty-four  hours,  pay  the  sum  and  expenses 
awarded,  a  Justice  of  the  place  where  he  is,  shall  commit 
bim  to  jail  till  payment,  or  the  expiration  of  two  months.^ 

On  reversal,  the  appellant  may  recover  reasonable  ex- 
penses from  the  informer,  in  the  same  way  that  expenses 
may  be  recovered  when  awarded  by  any  General  or 
Quarter  Sessions.® 

17.    Time  for  Prosecutions. 

In  all  cases  under  this  act  (except  perjury),  information 

»  59  Geo.  III.  c  36,  §  15.  I  &  2  Geo.  IV.  c.  50,  §  14. 

«  Ibid.  §  17.  ibid.  §  16.  '  Ibid.  §  18.  ibid.  §  17. 

«  Ibid.  §  19.  ibid.  §  18.  ^  Ibid.  §  20.  ibid.  §  19.           «  Ibid.  ibid. 

7  Ibid.  ibid.                       ^  ibid.  §  19.  ibid.  §  18. 
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must  be  exhibited  within  fourteen  days  from  the  date  of 
the  offence. ' 

18.   Disposal  of  Penalties. 
Penalties,  not  otherwise  disposed  of,  shall  go,  half  to  the 
informer  and  half  to  the  poor>  or  wholly  to  the  latter  where 
there  is  no  informer.^ 

CANAL  AND  RAILWAY. 

The  acts  of  Parliament,  authorising  companies  or  others 
to  make  and  maintain  canals  or  railways,  appoint  Justices 
of  Peace  to  take  cognizance  of  various  matters  connected 
with  the  preservation  of  the  above  works,  and  of  the  pro- 
perties of  the  adjoining  heritors. 

1.  Nature  of  the  Provisions. 

Such  provisions  correspond  to  those  regarding  high- 
ways, and  the  lands  adjacent  to  them. 

They  relate  to  materials,  fences,  drains,  &c.  &c.  and  are 
so  multifarious  that  no  general  notice  could  supersede  the 
necessity  of  carefully  consulting  the  acts  themselves. 

2.  Points  to  be  remarked  by  Justices. 

Justices  ought  particularly  to  remark — the  notice  ap- 
pointed to  be  given  the  opposite  party  by  the  applicant, 
and  the  delay  allowed, — the  number  of  Justices  competent 
to  act, — the  sort  of  proof  to  be  brought, — and  the  precise 
extent  of  power  conferred  upon  Justices  to  order,  &c, 

CAUTIONRY. 

1.  Dejinition. 

Caution RY  is  an  accessory  obligation,  whereby  one  be- 
comes security  for  a  certain  payment  or  performance  by 
another  party.' 

I  59  Geo.  III.  c  36,  §  23.    1  &  2  Geo.  IV.  c  60,  §  22. 

>  Ibid.  §  24.     Ibid.  §  23. 

3Ersk.  iDst.  iii.  3,  §  61.      Princ.  iii.  3,  §  21. 
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2.  Extent  of  ObligatiorL 

A  cautioner,  for  payment,  may  bind  himself  either  as 
full  co-obligant  with  the  principal  debtor,'  or  as  a  mere 
subsidiary  party,  answerable  only  in  default  of  the  proper 
debtor,* 

But  a  cautioner  for  performance,  can  make  himself 
liable  in  the  latter  way  only.' 

3.  Constitution  of  Obligation. 

In  judicial  and  formal  cautionry,  the  obligation  is  con- 
stituted by  writing,  subscribed,  of  course,  by  the  cautioner* 

But  informal  writing  (if  signed)  may  be  rendered  eflFec- 
tual  by  the  intervention  of  any  proceeding  upon  it* 

Cautionry,  merely  verbal,  becomes  binding  in  the  same 
manner  as  the  last  mentioned.^ 

4.  Proof  of  Obligation. 

Verbal  cautionry  may,  in  general,  be  proved  by  oath  of 
the  cautioner  only  ^ 

But  proof  by  witnesses  is  admissible,  where  the  princi- 
pal obligation  itself  may  be  proved  by  testimony,^  and 
the  caution  has  been  interposed  at  the  time  when  the 
former  was  entered  into.* 

5.  Indirect  Obligation. 

Liability  as  cautioner  may  be  incurred  indirectly,^  as  in 
cases  of  constructive  guarantee. 


^  Ersk.  Inst.  iiL  3,  §  61.     Princ.  iii.  3,  §  21. 

'  Ersk.  Inst.  ibid.     PFinc  ibid.  §  22. 

3  Ersk.  Inst.  ibid.  §  62.     Princ  ibid. 

^  Brown  v.  Campbell,  28th  Nov.  1794,  where  the  writing  acted  upon  by 
the  creditor  was  an  informal  missive.  Brebner,  Pet.  1 8th  Jan.  1803;  a 
similar  case.     Dunmore  Coal  Company  v,  A.  &  M.  Young,  1st  Feb.  1811. 

^  Thos.  BeU,  Pet.  18th  Nov.  1812.    Rhind  v.  Mackenzie,  20th  Feb.  1815. 

6  M'Ewan  v.  Crawford,  13th  Feb.  1816. 

^  Case  of  Thos.  Bell,  ut  sup. 

^  Case  of  Rhind  v.  Mackenzie,  ut  tup.  ^  Ersk.  Inst.  ill.  3,  §  61. 
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6.  Alternative  Obligation. 

And  the  obligation  of  a  cautioner  may  be  made  alterna- 
tive,— as  to  present  the  person  of  a  debtor,  at  a  certain  time 
and  place,  or  else  to  pay  his  debt' 

7.  Discussion. 

A  cautioner  bound,  as  full  co-obligant,  may  be  sued  be- 
fore the  proper  debtor.  * 

But  a  simple  cautioner  for  payment,  is  entitled  to  have 
previous  discussion  of  the  principal  debtor  by  diligence 
against  his  person  and  property,  both  heritable  and  move- 
able.' 

And  a  cautioner  for  performance,  has  the  same  privilege, 

unless  he  expressly  renounce  it* 

8.  Cautioner's  Defences, 

A  cautioner  may  use  all  legal  defences  competent  to  the 

principal  debtor.* 

9.  Relief, 

A  cautioner  having  paid,  has  action  of  relief  against  his 
fellow-cautioners  (if  there  be  any)  for  their  proportions) 
and  against  the  principal  debtor  for  the  whole.  *^ 

He  may  also  compel  the  creditor  to  assign  to  him  the 
grounds  of  debt,  or  may  be  ranked  to  that  amount  on  the 
debtor's  estate. ' 

And  so  the  cautioner  for  a  tenant  may,  on  paying  the 
rent,  demand  an  assignation  of  the  landlord's  hypothec' 

A  cautioner  is  bound  to  communicate  to  his  co-cau- 
tioners the  benefit  of  any  separate  security  he  may  have 
obtained  from  the  debtor.^ 


'  Enk.  Inst.  Hi.  3,  §  61.  <  Ibid.  Princ  ui.  3,  §  22. 

3  Enk.  Inst.  ibid.     Princ.  ibid. 

*  Ibid.  §  62.    Princ  ibid.  ^  Ibid.  §  64. 

«  Ibid.  §  65.    Princ.  ibid.  §  27^25. 

'  BeU's  Com.  B.  iii.  P.  i.  c.  3,  §  3.  (i.  264—6.) 

"  Stewart  v.  Bell,  Slst  May  1814. 

»  MUligan  V.  Glen,  20th  May  1802. 
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A  cautioner  is  freed  from  his  obligation,  when  his  re- 
lief is  injured  by  the  creditor's  fault* 

But  the  non •enforcement  of  the  landlord's  hypothec 
does  not  free  the  tenant's  cautioner.^ 

10.  Endurance  of  Obligation. 

Cautionry  for  payment  prescribes  in  seven  years,  un- 
less the  term  have  been  interrupted.^     See  Prescription, 

After  a  cautioner's  death,  his  obligation  continues  against 
his  heirs.* 

CHILDREN. 

J.   LEGITIMATE  CHILDREN. 

With  regard  to  legitimate  children,  the  only  sorts  of 
questions  likely  to  come  before  Justices  of  Peace,  are 
those  which  may  have  reference  to  apprentices,  or  which 
may  iail  under  the  Small  Debt  Act. 

1.  Definition. 

Lawful  children,  are  those  actually  born  in  wedlock,  or 
presumed  by  law  to  be  so,  or  else  who  have  been  legiti- 
mated by  subsequent  marriage.^ 

2.  Father's  Powers. 

A  &ther  may  compel  his  children,  while  in  family  with 

him,  to  give  their  labor  towards  meeting  the  charges  of  his 

household.^ 

3.  Father's  Obligations. 

But,  on  the  other  hand,  he  is  bound  to  aliment  them  till 

they  can  support  themselves,  and  is  liable  for  proper  fur- 

^  Enk.  Inst.  Hi.  3,  §  66.  ^  McQueen  o.  Frazer,  llth  June  1811. 

3  By  act  1695,  c  5. 

4  University  of  Glasgow  o.  Sir  William  Miller,  ISth  Nov.  1790. 

5  Hutch.  B.  iii.  c.  9,  §  2,  (ii.  248.)    £rsk.  Princ  i.  7,  §  36-7. 

«  Hutch,  m  «ifpw  (ii.  261.)     Ersk.  Princ  ut  sup,  §  36.     Stair  (i.  5,  § 
%    13,)  carries  this  very  far. 
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nishings  made  to  them,  whether  they  are  in  living  in  his 
house  or  not,  till  they  are  of  age.' 

A  father  is  not  liable  for  money  lent  to  his  children,  un- 
less the  creditor  can  shew  that  it  was  necessary  and  pro- 
perly applied.* 

4.  Faiher^s  Curatory, 

A  fatlier  is  curator  of  his  minor  children,  who  cannot 
create  any  obligation  upon  separate  property  of  their  own 
without  the  consent  of  the  former.' 

II.    ILLEGITIMATE  CHILDREN. 

1.  Definition. 

Children  not  born  in  wedlock,  nor  presumed  to  be  so, 
nor  legitimated,  are  illegitimate  or  bastards. 

2.  Jurisdiction  of  Justices. 

Justices  of  Peace  cannot  take  cognizance  of  aliment  in 
general,  but  they  have  long  been  in  use  to  determine 
questions  respecting  the  aliment  of  bastard  children.^ 

3.  Aliment  of  Bastards — who  Liable. 

The  burden  of  alimenting  a  natural  child  lies  first  upon 
both  the  parents,  and  then  upon  the  parish.* 

The  father  who  does  not  acknowledge  himself  such, 
may  be  proved  to  be  so  by  the  woman's  oath  in  supple- 
ment, which,  however,  is  not  to  be  taken  but  on  reasonable 
grounds  of  presumption,  or  half  proof,  fsemiplena  probation  J 
as  it  is  called,  against  him.^ 


1  Ersk.  Inst.  B.  i.  6,  §  5&— 7*     Barclay  v.  Douglas,  11th  July  1758. 
Telfer  v.  Max«irell,  2d  Dec.  1758. 
<  Case  of  Scoffier  v.  Reads,  26th  July  1783.    Diet.  iv.  3. 
3  Ersk.  Inst.  i.  6,  §  54—5. 
*  Hutch.  B.  i.  c  3,  §  2,  (i.  114—5.) 

«  Ibid.  B.  iii.  c.  9,  §  3,  (u.  %&S.)    Ersk.  Izut.  B.  i.  6,  §  56.    ' 
^  Hutch,  ut  tup,  •^. 
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^  

The  date  of  the  connection  to  be  admitted,  proved,  or 
presumed,  must  be  not  less  than  six,  nor  more  than  ten 
lunar  months,  before  the  birth.' 

4.  Aliment — Amount  of. 

The  quantum  of  alimentary  allowance  in  which  the 
&theris  found  liable,  depends  upon  the  situation  of  the 
parties.* 

When  they  are  of  the  rank  of  artizans,  from  L.4  to 
L.6  (and  oftener  near  the  latter)  is  commonly  awarded.' 

When  the  father  is  in  a  superior  station,  and  the  mother 
in  a  lower  rank,  about  L.IO  is  usually  the  rate.* 

When  the  mother,  as  well  as  the  father,  is  in  a  higher 
walk  of  life,  the  aliment  is  suitably  augmented. 

The  allowance  is  always  payable  quarterly,  and  in 
advance. 

It  must  be  continued  till  the  child  can  support  itself;^ 
a  term  is  usually  fixed,  for  14  years  or  less,  according  to 
circumstances ;  but  a  new  term  may  afterwards  be  applied 
for,  if  the  child  be  still  incapable,  (from  bad  health,  &c.) 
of  earning  a  livelihood.* 

The  father  may  also  be  called  upon  to  pay  half  of  the 
expenses  attendant  on  the  mother's  confinement,  and  an 
allowance,  by  way  of  aliment,  to  her  while  lying  in ;  the 
decree  usually  modifies  these  together  at  L.2  or  more, 
rarely  less.' 

5.  Action  for  Aliment,. 
Action  may  be  brought  on  all  the  above  claims,  even 


^  These  are  the  periods  by  which  legitimacy  is  presumed  with  reference 
to  lawful  wedlock. 
«  Hutch.  B.  iii.  ch.  9,  §  3,  (ii.  258.)        3  Ibid.  (ii.  269.) 

4  Paterson  v.  Spiers,  29th  Nov.  1782. 

5  Hutch.  B.  iii.  ch.  9,  §  3,  (u.  259. 

«  Short  V,  Donald,  21  st  Feb.  1765.  ^  Short  v.  Donald,  ut  tup. 
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after  the  child  has  ceased  to  require  aasistanoe  in  support- 
ing itself. ' 

Some  have  thought  that  the  triennial  prescription  ap* 
plies  to  such  claims,*  but  a  demand  of  this  kind  has  been 
sustained  after  the  lapse  of  15  years.' 

Justices  used  often  to  enforce  decree  for  this  aliment 
by  imprisonment,^  but  that  course  is  now  considered  of 
doubtful  legality.' 

6.  Custody  of  Bastards. 

The  custody  of  a  natural  child  belongs  to  the  mother 
for  a  great  part  of  its  infancy,  usually  of  a  male  till  seven, 
and  of  a  female  till  ten  years  old.^ 

In  order  to  force  the  mother  to  give  up  the  child  after 
either  of  these  terms,  it  is  common  to  make  the  aliment 
cease  then,  or  to  declare  the  father's  liability  therefor 
terminable  by  his  then  taking  the  child  under  his  own 
charge. 

But  it  has  been  doubted  whether  the  mother  is  not 
always  to  be  preferred  for  the  custody  of  the  child.  ^ 

7.  Father^ s  Rights, 

The  father  has  no  right  of  administration  or  guardian- 
ship in  regard  to  his  natural  child.' 

CHOLERA. 
The  acts  of  Parliament,  2  and  3  Will.  IV.  c.  11,  c. 

1   Case  of  Finlayson  v.  Oown,  7th  July,  1809. 
«  See  Hutch.  B.  iii.  ch.  9,  §  3,  (ii.  260—1.) 

3  Csie  of  FinUyaon  v.  Gown,  lU  wp* 

4  Hutch.  B.  i.  ch.  3,  §  2,  (i.  115.) 

^  Case  of  Murray  v,  Bisset  and  others,  16th  May  1810. 

^  Hutch.  B.  3,  ch.  9,  §  3,  (ii.  263.) 

7  Hutch.  tU  sup.    Case  of  Farquharton  v.  Anderson,  llth  July  1804. 

•  Hutcb.if/#u^.  (ii.  203.) 
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97,  relating  to  cholera,  were  merely  temporary,  and  have 
now  expired,  (1834) 

But  Justices  of  Peace  are  probably  entitled  to  take  means 
for  checking  cholera,  or  any  other  apparently  contagious 
disease,  as  they  were  empowered  to  do  iif  time  of  plague. 
See  Plague, 


CLERK  OF  THE  PEACE. 

The  Clerk  to  the  Justices,  or  Quarter  Sessions  of  a 
county,  is  appointed  by  the  Secretary  of  State.' 

Deputy  Clerks  in  the  districts  are  named  by  the  princi- 
pal Clerk;  or,  in  case  of  need,  by  the  Justices  tempo- 
rarily. 

Tie  Clerk  is  to  attend  the  Justice  of  Peace  courts,  and 
to  keep  their  books.  ^ 


COLLIERS  AND  SALTERS. 

•These  persons,  in  1775,  were  freed  by  statute  from 
their  former  state  of  partial  servitude.' 

A  later  act  provides  with  regard  to  colliers  alone,  ^  that 

No  action  shall  lie  for  money  lent  to  them,  directly  or 
indirectly,  by  the  coal-owner  or  lessee,  or  the  right  to 
which  is  acquired  directly  or  indirectly,  by  the  owner  or 
tacksman,  either  before  or  during  the  engagement  of  the 
colliers,  unless  the  money  have  been  advanced  to  the 
latter  for  behoof  of  their  family  in  sickness.^ 

Money  having  been  lent  in  the  above  way,  the  master 
may  stop  from  the  debtor's  wages  one-twelfth  of  the  debt 

1  Hutch.  B.  L  c.  1,  §  10.     (VoL  i.  p.  51—3.) 

•  Hutch,  uttup.  (i.  62,  3.)  3  Act  15  Geo.  III.  c.  28. 

«  39  Geo.  UL  c  56.  ^  Ibid.  §  5. 
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weekly,  till  repaid ;  and  may  sue  for  any  balance  remain- 
ing unpaid  at  the  close  of  the  debtor's  service.* 


COMBINATION  OF  WORKMEN. 

I.    AT  COMMON  LAW. 

The  combination  of  two  or  more  workmen  to  force  a 
rise  of  wages  is  an  oflFence  at  common  law.* 

Justices  of  Peace,  therefore,  may  try  minor  cases  of  this 
sort,  and  punish  by  fine  or  imprisonment^ 

II.    BY  STATUTE. 

Peculiar  powers,  however,  in  regard  to  combination, 
have  been  conferred  upon  Justices  by  a  British  statute 
now  in  force,  6  Geo.  IV.  c.  129. 

1.  What  not  meant  by  the  Act. 

It  is  declared  to  be  not  unlawful  for  masters  to  meet 
and  enter  into  agreement  (written  or  verbal)  regarding 
the  prices  or  wages  they  themselves  will  pay  their  work- 
men for  work,  or  the  iiours  they  will  require  them  to 
work.* 

Nor  for  workmen  to  do  the  like  regarding  the  prices  or 
wages  they  themselves  will  take,  or  the  hours  that  they 
will  work.* 

2.   What  meant  hy  the  Act 

But  it  is  illegal  for  any  person,  by  violence,  threats, 
molestation,  or  obstruction. 


i  39  Geo.  III.  c.  56,  §  6.  2  Hutch,  iii.  7,  §  4,  (ii.  178—9.) 

3  Ibid.  *  Act  6  Qeo.  IV.  c.  129,  §  4.  »  §  6. 
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(I.)  To  force,  or  endeavour  to  force,  any  workman  or 
other,  (1.)  to  quit  his  employment,  or  return  his  work  un- 
finished, or  abstain  from  taking  work  or  employment  from 
any  person,  (2.)  or  to  join  a  club  or  association,  (3.)  or 
to  pay  a  fine  for  not  joining  a  club,  or  for  not  contributing 
to  a  fund,  or  for  not  complying  with  any  rule  made  to 
raise  or  reduce  the  rate  of  wages,  or  alter  or  decrease  the 
hours  of  working  or  quantity  of  work,  or  to  regulate  the 
mode  or  management  of  any  trade  or  business.' 

Or,  (II.)  in  like  manner  to  force,  or  endeavour  to  force, 
any  manufacturer,  or  person  carrying  on  manufacture  or 
business,  (1.)  to  alter  his  mode  of  conducting  it,  (2.)  or  to 
limit  the  number  of  his  apprentices,  or  the  number  or 
description  of  his  workmen  or  servants.* 

3.  Quorum  of  Justices, 
Two  Justices  may  try  cases  under  this  statute. ' 

4.  Disqualification  of  Justices. 

But  no  Justice,  who  is  a  master,  in  the  pai^icular  trade 
referred  to  in  any  case,  may  act  therein.* 

5.  Prosecutor. 

The  Public  Prosecutor  may  bring  forward  cases  under 
this  act' 

But  private  prosecutors  are  not  excluded. 

Sworn  information  does  not  appear  to  be  required  from 
the  Public  Prosecutor  however,  that  not  being  Scottish 
.  practice.     See  Terms  of  Sect,  11. 

6.  Time  for  Complaint. 
Complaints  must  be  brought  within  six  months.^ 


>  Hutches.  Hi.  7,  §  3.  «  Ibid.  ^  §  H.  *  §  13. 

*§11.  ''§7. 

E 
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7.  Citation  of  Party, 

Upon  complaint  and  information  on  oath,  one  Justice  or 
more  are  either  (1.)  to  summon  the  party  on  twenty-four 
hours'  notice  at  least,  *  and, 

If  he  fail  to  appear  (the  due  service  of  the  summons  be- 
ing proved  on  oath),  to  grant  warrant  for  his  apprehension 
and  being  brought  before  them;* 

Or,  (2.)  without  previous  summons,  to  grant  such  warrant.' 

8.  Proceedings  on  Trial. 

Upon  the  party's  appearing,  or  being  brought  up  by 

warrant;* 

Or,  upon  his  absconding  being  proved  by  oath ; ' 

The  Justices  shall  proceed  to  determine  the  case  by 

confession  of  party,  or  on  the  oath  of  one  witness  or  more, 

and  acquit  or  convict  accordingly.** 

9.   Witnesses. 

The  Justices  to  whom  complaint  is  brought,  are,  upon 
either  party's  request  in  writing,  to  issue  a  summons  for  any 
witness  or  witnesses  to  attend  on  twenty-four  hours'  notice.'^ 

If  a  witness  fail  to  appear  without  just  excuse  (his  due 
citation  being  proved  on  oath),  or  refuse  to  depone,  the 
Justices  shall,  by  warrant  under  their  hands,  commit  him  to 
prison  for  three  months,  or  until  he  shall  submit  to  depone.* 

10.  Offenders  may  he  made  Witnesses. 

An  offender  against  this  act  may  be  cited  and  compelled 
to  give  evidence  on  behalf  of  his  Majesty,  or  of  the  pro- 
secutor or  informer;  and,  having  given  evidence,  he  or 
she  is  indemnified  against  any  prosecution  for  the  matter 
to  which  such  evidence  relates. 

>  Hutcheson.  iii.  7,  §  7-  ^  ibid.  3  Ibid. 

4  Ibid.  5  Ibid.  «  Ibid. 

7  Ibid.  §  8.  »  Ibid.  »  §  5. 
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11.  Forms. 

Convictions  and  commitments  are  to  be  in  the  forms  pre- 
scribed in  the  schedule  annexed  to  the  act.' 

12.  Penalty. 

The  penalty  for  breach  of  this  act,  or  aiding,  abetting, 
or  assisting  in  such  breach,  is  imprisonment  simply,  or  with 
hard  labor  for  any  time  not  beyond  three  months.^ 

13.  Appeal. 

The  party  convicted  may  appeal  to  the  next  General 
Sessions,  or  General  Quarter  Sessions,  if  he  immediately 
enter  into  recognizances  before  the  Justices  committing, 
himself  in  L.IO,  with  two  sufficient  sureties  in  L.IO,  to 
prosecute  the  appeal  and  abide  the  judgment, — execution 
of  the  sentence  appealed  from  being,  in  the  mean  time, 
suspended.' 

The  General,  or  General  Quarter  Sessions,  are  to  hear 
and  determine  the  case  according  to  the  act,  and  to  award 
such  expenses  against  either  party  as  they  think  just — 
which  decision  is  final, — and,  on  the  former  judgment 
being  affirmed,  the  appellant  is  forthwith  to  be  committed 
in  terms  of  it^ 

In  all  cases,  whether  appeal  be  lodged  or  not,  the  con* 
viction  drawn  up,  as  prescribed  by  the  act,  is  to  be  trans- 
mitted to  the  next  General  or  General  Quarter  Sessions.^ 

For  the  Forms  under  this  act.  See  Appendix:. 


COMMISSION  TO  TAKE  PROOF,  &c. 

Commission  to  take  proofs  being  often  granted  by  the 
Court  of  Session  to  Justices  of  Peace,  the  rules  far  the 

1  Hutches,  iii.  7,  §  9,        *  §  3.  ^   §  12.  4  g  12.  6  §  10. 
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guidance  of  such  Commissioners,  as  laid  down  by  Acts  of 
Sederunt,  are  given  in  the  appendix.     See  Appendix. 


COMMITMENT  FOR  TRIAL. 

1.  When  it.  may  take  Place, 

After  the  examination  of  an  accused  person,  by  taking 
his  declaration,  (See  Declaration,)  and  of  witnesses  by  pre- 
cognition, (See  Precognition,)  if  there  be  not  reasonable 
grounds  of  suspicion  against  the  above  party,  he  is  to  be 
discharged,  but  if  there  be,  he  is  to  be  committed  for  trial.* 

2.  How  it  is  to  he  Ordered, 

Commitment  for  trial  must  (by  act  1701,  c.  6,)  be  or- 
dered by  a  written  and  signed  warrant,*  shewing  the  par- 
ticular cause  of  commitment,'  (See  Warrant,)  and  the 
accused  must,  immediately  on  his  incarceration,  be  served 
with  a  copy  of  it  under  the  hand  of  the  messenger,  or  the 
keeper  of  the  prison.* 

3.  On  what  Grounds, 

It  must  proceed  upon  a  written  and  signed  information, 
which  may  be  in  the  shape  of  either  a  complaint,  affidavit, 
or  simple  letter,  if  sufficiently  explicit.^ 

4.  Release  on  Bail, 
A  person  committed  for  trial  for  any  crime  not  capital, 

1  Hume,  ii.  chap.  iii.  pr.  (ii.  82).     Hutch,  ii.  c.  iii.  §  5,  (i.  455.) 

2  Hume,  ii.  c.  iii.  Art.  1,  (ii.  82.)  Hutch,  ut  sup,  §  6,  (i.  456,  7 — 
460,  1.) 

3  Hume,  ut  sup.  Art.  2,  (ii.  83  )    Hutch,  ibid. 

^  Hume,  ibid.  Hutch,  ut  sup.  (i.  457—462.)  In  practice  it  is  usual  to 
make  the  warrant  itself  brief,  but  to  refer  in  it  to  the  information  which 
is  subjoined  thereto.     See  Hume,  ut  sup. 

'"*  Hume,  ut  tup.  Art  3,  (ii.  83, 4.)     Hutch,  ut  sup.  (i.  457.) 
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may  obtain  release  on  finding  bail  for  his  due  appearance 
to  answer  the  charge  against  him,^  (See  Bail;)  but  in 
capital  cases  the  High  Court  of  Justiciary  alone  can  admit 
to  bail* 

5.  Release  by  Liberation  Act 

And  if  a  person  not  released  on  bail  shall,  after  demand- 
ing to  be  brought  to  trial,  not  be  prosecuted  within  a 
certain  period,  he  becomes  entitled  to  liberation,  under 
benefit  of  the  act  1701,  c.  6.'     See  Liberation, 


COMMONTY. 

The  division  of  common  ties  belongs  to  the  jurisdiction 
of  the  Court  of  Session.^ 

But  Justices  of  Peace  may  be  commissioned  by  the 
Court  to  perambulate  the  place,  and  take  all  necessary 
proof,  and  to  make  a  report,  upon  which  the  Court  may 
determine.' 


COMPENSATION. 

1.  Definition, 

Compensation  is  a  statutory  extinction  of  mutual  co- 
existent claims  of  the  same  quality.^ 

2.   When  it  has  Effect, 
Compensation  does  not  take  full  effect  ipso  jure^  but  on 

1  Hume,  ii.  c  iii.  §  11,  (ii.  85—88.)    Hutch,  ii.  c.  iii.  §  6,  (i.  463,  &c) 

S  Home,  ibid.  (iL  88,  9.)    Hatch,  ut  sup.  (i.  466.) 

8  Setf  Act  1701,  c.  6,  and  Hume,  ii.  chap.  iv.  (ii.  96—114.) 

♦  Act.  1695,  c.  38.     Hutch,  iv.  U,  §  1,  (ii.  521.) 

*  Ibid.  Ibid. 

«  Act  1592,  c  141,  Ersk.  Inst.  iii.  4,  §  11.     Princ.  iii.  4,  §  5. 
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the  finding  of  a  judge,  before  whom  it  is  pleaded  as  a 
defence  against  a  claim;"  but  the  currency  of  interest 
stops  from  the  concourse  of  the  debts.  ^ 

The  parties  mutually  debtor  and  creditor,  must  be  so 
in  their  own  right' 

They  must  stand  in  that  relation  to  each  other  at  the 
same  time.* 

The  debts  must  both  be  of  the  same  quality.' 

And  must  both  be  clearly  ascertained  by  judicial  decree, 
or  by  writ  or  oath  of  party.  A  short  delay  being  usually 
allowed  to  have  the  grounds  of  compensation  established.* 

When  and  how  Pleadable, 

Compensation  must  be  pleaded  before  decree  for  that 
claim,  which  was  sought  to  be  met  by  this  defence. ' 

A  party  holding  several  claims  at  once,  may  select 
which  he  chooses  as  the  foundation  for  his  plea  of  compen- 
sation. ^ 

But  compensation  cannot  be  sustained  upon  a  debt 
which  is  prescribed  before  being  pleaded,  although  it  was 
good  at  the  period  of  concourse  with  the  opposite  claim. ^ 


CONSTABLE. 

1.  Dejinition. 

Constables  are  the  executive  oflScers  under  Justices  of 
the  Peace. 


1  Ersk.  Inst.  iii.  4,  §  12.     Princ.  iii.  4,  §  5. 

2  Ibid.  ibid.  ^  e„]j^  jngt.  ut  sup,  §  13.     Princ.  §  6,  Art.  2. 
^  Ersk.  Inst,  ut  sup.  §  14.     Princ.  ut  sup.  Art.  1. 

^  Ersk.  Inst,  utsup,  §  15.     Princ.  ut  sup.  Art.  3. 
6  Ersk.  Inst,  ut  sup.  §  16.     Princ.  ut  sup,  §  7* 
^  Ersk.  Inst,  ut  sup.  §  19.     Princ.  ut  sup. 
^  Ersk.  Inst,  ut  sup.  §  12.     Princ.  ut  sup.  §  5. 
^  Erskk  Inst,  ut  sup,  §  12.     Princ.  ut  sup. 
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2.  Haw  appointed  not  in  Burghs. 
They  are  appointed  half  yearly  by  the  Quarter  Sessions,  ^ 

3.  Number. 

Justices  are  directed  by  statute  to  choose  at  least  two 
for  each  parish  in  the  county.^ 

And  a  sufficient  number  for  large  towns  not  having 
magistrates.^ 

4.  In  Royal  Burghs* 

But  in  WpX  burghs,  &c.  Constables  are  selected  by  the 
magistrates.^ 

3.  Office  Compulsory, 

Persons  called  upoh  and  refusing  to  become  Constables, 
and  take  the  oath  as  such,  may  be  fined  and  imprisoned 
by  the  Justices  at  their  next  sitting.^ 

Duration  of  Service, 

Constables  are  ordered  by  the  act  to  be  changed  every 
six  months,^  (probably  in  contemplation  of  the  office  being 
taken  compulsorily,)  but  in  practice  they  are  continued 
for  any  length  of  time  in  their  situations  which  they  have 
accepted  voluntarily. 

(For  the  powers  and  duties  of  Constables,  See  the  ex- 
oelletit  Treatise  of  Mr.  TaitJ 

CONTRACT  (IN  GENERAL.) 

1.  Definition. 
A  Contract  is  any  voluntary  agreement  between  two  or 


>  Acts  1617,  c  8—1661,  c  38.     Hutch,  i.  8,  §  2,  (i.  203.) 
<  Acts  «/  sup.    Hutch,  ibid.        3  ibid.  Ibid.  *  Ibid.  ibid. 

»  Acts  ut  sup.      Hutch,  ibid.  (i.  203,  4.) 
6  Acts  uisup.     Hutch,  ibid,  (i*  203.) 
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more  persons,  by  which  something  is  to  be  given  or  done 
on  the  one  side,  for  value,  present  or  future,  to  be  afforded 
on  the  other." 

2.  Consent  Necessary, 

The  essence  of  all  contracts  is  consent.  * 

Hence,  a  contract  is  null  where  consent  is  excluded. ' 

3.  Presumed  Want  of  Consent. 

Consent  is  held  in  law  to  be  excluded ; 

1.  By  incapacity  of  a  party,  from  insanity,  or  pupillarity,* 
or  complete  intoxication.^ 

2.  By  interference  with  a  party's  free  will,  through  com- 
pulsion with  force  or  threats.^ 

3.  By  a  party  being  deceived  as  to  the  subject  of  the 
contract,  through  either  fraud  or  essential  error. ^ 

4.  Breach  of  Contract. 

Breach  of  contract  subjects  the  neglecting  party  in 
damages.8 

COPARTNERY  (or  society.) 

1.  Definition. 

This  is  a  contract  between  several  persons  agreeing  to 
become  partners  in  the  gain  and  loss  arising  from  the 
business  about  which  they  contract^ 

Companies  are  either  private  or  public. 

2.  Private  Companies. — Composition  of. 
In  private   companies  the  death  or  renunciation  of  a 

i  Ersk  Inst.  iii.  1,  §  16.     Princ.  iii.  1,  §  6. 

8  Ibid.  ibid.  3  ibid.  ibid.         «  Ibid.  Ibid.    6  Ersk.  Inst,  ut  sup. 

^  Ibid.     Princ.  ut  tup,  ^  Ibid.  ibid. 

s  Ersk.  Inst.  iii.  3,  §  86    Princ.  iii.  3,  §  34. 

^  Ersk.  Inst.  iii.  3,  §  18.    Princ.  ut  tup.  g  6. 
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partner  dissolves  the  Society,  unless  the  contract  provide 
otherwise.' 

But  the  remaining  partners  may  continue  the  Society, 
by  either  forming  a  new  contract,  or  going  on  as  before.^ 

No  partner  can  transfer  his  share  to  another  person, 
without  power  expressed  in  the  contract' 

3.  Liability  and  Powers  of  Partners. 

A  partner  is  not  accountable  for  error  in  judgment.* 

What  any  individual  partner  acquires  falling  under  the 
Copartnership,  accrues  to  the  company.^ 

Any  partner  signing  the  name  of  the  firm,  binds  his  co- 
partners in  matters  within  the  ordinary  course  of  adminis- 
tration.^ 

But  each  partner  requires  to  be  summoned  by  name  to 
answer  in  any  court.    * 

ELach  partner  is  individually  liable  for  the  whole  debts 
of  the  company ;  he  having  recourse  against  his  co-part- 
ners.^ 

4.  Company  Funds, 

The  company  estate  is  the  common  property  of  the 
firm,  and  liable  for  its  debts.  ^ 

Hence,  a  partner's  private  creditor  cannot  attach  that 
estate  to  the  prejudice  of  a  company's  creditor.^ 

But  he  may  use  arrestment  in  the  company's  hands,  to 
secure  the  share  of  the  funds  to  accrue  to  his  debtor,  after 
payment  of  claims  against  the  firm  on  its  dissolution. '° 

i  £nk.  Inst.  iii.  3,  §  25,  26.     Princ.  iii.  3,  §  9. 

8  Ibid.  §  26.     Ibid,  ut  sup.  3  Ibid.  §  22.     Ibid.  §  7. 

4  Ibid.  §  21.     Ibid.  tU  sup.  ^  Ibid.  §  20.     Ibid,  ut  sup. 

0  Ibid.     Ibid.  §  8. 

7  £r8k.  Inst.  iii.  3,  §  23.      Princ.  iii.  4,  §  8.     Douglas,  Heron  &  Co.  v. 
Hare  and  others,  24th  July  1778. 

8  Ersk.  Inst.  iii.  3,  §  24.     Princ.  iii.  3,  §  8. 

9  Ibid.  ibid.  W  Ibid.  ibid. 
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Company  creditors,  after  exhausting  the  company  funds, 
rank  with  the  private  creditors  of  the  partners  upon  their 
individual  estates.' 

5.  Retirement  of  Partners. 

Withdrawal  from  a  Copartnery  requires  public  notifi- 
cation to  strangers,  and  special  intimation  to  those  who 
have  dealt  with  the  company,  in  order  to  save  the  retiring 
party  from  continuing  liable  as  a  partner.* 

6.  Public  Companies. 

Public  joint  stock  companies,  incorporated  by  act  of 
Parliament,  are  generally  on  a  very  different  footing,  as 
to  liability  of  share-owners,  transference  of  stock,  &c.  &c. 
depending  on  the  particular  statutes  authorising  the  for- 
mation of  these  companies. 

Joint-trade  differs  from  Copartnery  or  Society.  See 
Joint  Trade. 

CORRECTION,  HOUSE  OF. 

Houses  of  Correction  are  frequently  named,  as  places 
of  detention  by  way  of  punishment,  in  British  acts  of  Par- 
liament ;  but  as  there  are  very  few  such  establishments  or 
bridewells  in  Scotland,  it  is  fully  understood  that,  in  prac- 
tice, ordinary  prisons  supply  their  place. 

COTTON-FACTORIES,  &c. 

J.  Statute  Regulatingm 
The  employment  of  children  and  other  young  persons 
in  Cotton  and  other  Factories,  Mills,  &c.  is  now  wholly 
regulated  by  the  Act  3  &  4  Will.  IV.  c.   103.— (29th 
August  1833.) 

1  Ersk.  Inst.  Hi.  3,  §  24.     Princ.  iii.  3,  §  8. 
•  BeU'«  Comm.  B.  iii.  c.  3,  §  4,  (ii.  649—62.) 


f 
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^.  Ages  for  Employment  and  Time  of  Work, 

(a)  Ages. 

No  cliild  under  nine  years  of  age  may  be  employed  at 
all  in  any  mill  or  factory,  except  in  mills  for  the  manu- 
facture of  silk.' 

(b)  Time. 

No  person  under  eighteen  years  of  age  may  be  allowed 
to  work  at  night  (i.  e.  between  half-past  eight  o'clock  in 
the  evening  and  half-past  five  o'clock  in  the  morning)  in 
any  mill  or  factory  for  cotton,  wool,  hemp,  linen,  or  silk, 
where  the  machinery  is  propelled  by  any  mechanical  power.* 

But  this  does  not  apply  to  persons  above  thirteen  years 
of  age  employed  in  packing  goods,  in  any  place  not  used 
for  manufacturing  process ;' 

Nor  to  any  mill  or  factory  for  manufacture  of  lace  only.* 

No  person  under  eighteen  years  of  age  is  to  work  for 
above  twelve  hours  in  a  day,  nor  more  than  sixty-nine 
hours  in  a  week.* 

(c)  Exceptions, 

(a)  Lost  Time. 

Unless  in  mills,  &c.  situated  on  streams,  if  time  be  lost 
by  want  or  excess  of  water ;  when  the  time  of  work  may 
be  extended  three  Lours  per  week,  being  taken  between 
five  in  the  morning  and  nine  in  the  evening,  till  repair  of 
the  loss  only.  But  no  time  may  be  recovered  after  being 
lost  six  months.^ 

Or  in  any  mill,  &c.  if  by  any  accident  to  the  machinery, 
&c.  more  than  three  hours  work  be  lost,  that  time  may  be 
worked  up  at  the  rate  of  one  hour  a  day,  but  not  beyond 
the  next  twelve  working  days.  "^ 

Or  when  time  is  lost  through  drought  or  flood,  the  time 
of  work,  for  persons  under  eighteen  years  of  age,  may  be 


1  Act  3  &  4  Will  IV.  c.  103,  §  7-  ^  §  1.  3  Ibid.  4  Ibid. 

*  §  2.  «  §  3.  •?  §  4. 
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extended  to  such  a  period  as  to  prevent  loss,  provided  no 
person  is  employed  for  more  hours  in  the  twenty-four  than 
allowed ;  and  that  no  child  under  thirteen  years  of  age 
works  after  nine  in  the  evening  or  before  five  in  the  morn- 
ing.« 

(b)  Meals. 

All  the  above  persons  must  be  allowed  for  meals  not  less 
than  one  and  a  half  hours  in  each  day.^ 

(d)  Amount  of  Work. 

In  silk-mills  children  under  thirteen  years  of  age  may 
work  for  ten  hours  a  day ;'  but  in  other  mills  or  factories 
nine  hours  a  day,  making  fifty-eight  hours  a  week,  is  to  be 
the  maximum  of  time  for  children  under  eleven  years  of  age 
at  present,  (six  months  after  the  date  of  the  Act),  or  under 
twelve  years  of  age  after  eighteen  months,  or  under  thir- 
teen years  of  age  after  thirty  months  from  the  date  of  the 
Act.* 

(e)  Holidays. 

Young  persons,  referred  to  in  this  Act,  are  to  have  as 
holidays  Christmas-day  and  Good-Friday,  or  any  other 
day  or  days  the  master  prefers  to  give  for  either  or  both 
of  these, — besides  eight  half  days,  in  the  course  of  each 
year,  to  be  fixed  by  himself.^ 

(f)  Work  at  Several  Mills. 

Any  child  whose  work  is  limited  to  nine  hours,  having 
been  employed  for  less  time  in  one  mill,  may  be  engaged 
in  another  for  the  residue  of  those  nine  hours,  but  not  for 
more  altogether  than  nine  hours  in  a  day,  or  forty-eight 
hours  in  a  week/ 

(g)  Liability  of  Mill  Oumer. 

Such  children's  remaining  upon  the  premises  for  more 
than  nine  hours,  renders  the  mill  owner  liable,  unless  it 

1  Act  3  &  4  Will.  IV.  c  103,  §  6.  *  §  «• 

3  §  8,  and  so  explained  by  Act  4  Will.  IV .  c  1,  §  2. 

*  Act  3  &  4  Will.  IV.  c  103,  §  8.  *  §  9.  «  §  10. 
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be  in  open  play  ^ound,  or  in  any  school-roonii  waiting- 
room,  or  place  where  no  machinery  is  used.' 

(h)  Certificate  of  Age. 

Children  under  eleven,  twelve,  or  thirteen,  may  not  be 
employed  without  a  certificate  (in  a  prescribed  form)  of 
their  strength  and  apparent  age,  to  be  granted  by  a  me- 
dical practitioner,  and  countersigned  within  three  months 
by  the  Inspector,  Justice,  or  burgh  magistrate.* 

For  persons  under  eighteen  years  of  age,  a  certificate 
of  age  must  be  given  in  the  form  ordered  by  any  Inspec- 
tor.' 

If  any  Inspector,  Justice,  or  burgh  magistrate  refuse  to 
countersign  a  certificate,  the  parents  of  the  child  may 
carry  it  to  the  Justices  in  Petty  Sessions  of  the  place  of 
residence,  who  are  to  decide  thereon,  free  of  expense.^ 

But  proof  of  age  is  a  defence  against  any  suit  for  pe- 
nalties, for  employing  a  young  person  without  a  certificate.^ 

3.  Inspectors. 

For  enforcing  this  Act,  the  King  may  appoint  inspectors 
of  factories,  with  certain  powers,  to  enquire,  order,  try, 
and  punish,  with  reference  to  the  objects  of  the  Statute.^ 

4.  Education. 

Children  limited  to  forty-eight  hours  work  in  the  week, 
must  attend  school;^  and,  in  absence  of  the  Inspector,  a 
Justice  ^  Peace  may  sanction  a  cause  of  absence  from 
school.* 

5.  Regulations  by  Inspectors. 

Any  general  regulation  applying  to  more  than  one  mill 
or  foctory,  becomes  binding  on  expiry  of  seven  days  after 

1  Act  3  &  4  WilL  IV.  c  103,  §  24.  «  §  11,  12,  13.         3  §  14. 

4  §  16.  6  §  16.  «  §  17,  18,  19.  7  §  20.  8  §  21. 
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its  publication,  for  two  successive  weeks,  in  a  newspaper, 
published  in  the  town,  place,  or  county.' 

6.  General  Rules. 

All  interior  unpainted  walls  of  mills  or  factories  must 
be  lime-washed,  and  all  ceilings  which  are  plastered,  or 
which  have  rooms  or  lofts  above  them,  must  be  white-wash- 
ed once  a  year,  unless  by  contrary  permission  in  writing 
from  the  Inspector.* 

Such  an  abstract  of  this  Act,  and  copies  of  such  regula- 
tions as  Inspectors  may  direct,  must  be  hung  up  in  mills,' 
signed  by  the  master,  and  renewed  as  the  Inspector  may 
direct' 

7.  Penalties  Jor  Offences,  ^ 

The  making  or  using  of  a  false  certificate,  or  the  giving 
of  false  testimony  on  a  point  material  to  a  certificate  of  an 
Inspector  or  schoolmaster,  is  punishable  with  imprisonment, 
for  not  beyond  two  months,  in  the  house  of  correction.* 

For  undue  employment  of  a  child,  the  parents  or  others 

benefiting  by  its  wages,  forfeit  20s.  unless  they  were  not 

wilfully  in  fault.* 

For  obstructing  Inspectors,  the  penalty  is  not  exceeding 
L.IO/ 

For  any  ofi'ence  against  this  Act,  or  an  Inspector's  order, 
(not  specially  provided  for,)  an  employer  of  children  for- 
feits from  L.l  to  L.20,  the  trying  Inspector  or  Justice 
being,  however,  entitled  to  mitigate  the  penalty  below 
L.l,  or  to  discharge  the  accused,  on  finding  the  offence 
was  not  wilful,  or  through  gross  negligence. ' 

But  if,  in  any  case  where  the  master  is  legally  responsi- 
ble, it  shall  appear,  that  his  servant  or  agent  was  truly  to 
blame,  the  latter  alone  shall  be  made  liable  in  the  penalty.^ 


1  Act  3  &  4  Will.  I\'.  c.  103,  g  25.         2  g  2C.  3  g  27.  §  28. 

5  §29.  6  §32.  7  §31.         8  §30. 


CBIM£8.  63 

2.  Constitution  of  Crime. 
To  constitute  a  crime,  punishable  by  law,  there  are  two 
essential  requisites  :     1st,  Dole  or^  evil  mind,  and, 
2d,  Wrongful  act/^ 

a  Dole. 

Dole,  or  guilty  intention,  is  not  restricted  in  meaning 
to  the  purpose  or  design  of  perpetrating  the  crime  in  the 
precise  way  in  which  it  is  committed ;  but  is  extended  to 
any  criminal  intent,  and  even  to  recklessness  of  such  a 
kind  as  to  mark  an  utter  disregard  of  the  consequences  to 
be  brought  on  other  members  of  the  community.  As  an 
example  of  the  former — he  who  sets  fire  to  a  barnyard, 
by  the  conflagration  of  which  a  house  and  its  inmates  are 
eonsnmed,  is  indictable  for  murder  as  well  as^  fire-raising; 
of  the  latter — he  who  should  discharge  a  loaded  gun  at  a 
crowd,  would  be  deemed  the  murderer  of  any  person  who 
might  be  killed  by  such  means.^ 

4.   WroTigful  Act, 

A  wrongful  act  must  accompany  dole  before  criminal 
justice  can  take  notice  of  the  offender. 

5.   Uncompleted  Crime, 

But  in  gprave  cases  punishment  will  be  awarded  for  par- 
tial commission  of  the  offence  that  had  been  meditated. 

Thus  the  project  to  steal  or  to  murder,  towards  the  per- 
petration of  which  no  steps  have  been  taken,  is  not  visited 
at  all  by  our  laws ;  but^  an  assault,  committed  with  intent 
to  kill  or  to  ravish,  is  visited  not  as  a  simple  assault,  but 
as  a  crime  partaking  of  the  greater  heinousness  of  murder 
or  of  rape. 


1  Utune,  c.  i.  (i.  p.  21,  2d  edit.)  ^  Ibid.  26.  3   ibid.  24, 

«  Ibid.  23.  ^  Ibid.  26. 
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6.  Criminal  Attempts. 
Even  where  no  harm  has  ensued,  the  attempt  to  com- 
mit serious  crime  is  punished — as  if  one^  endeavours  to 
raise  fire,  but  fails  in  effecting  his  purpose;  or  tries  to 
suborn  false  testimony,  and  the  witness  resists  the  temp- 
tation. 

7.  Atttempted  Minor  Offences. 

Mere  attempts  to^  commit  minor  offences,  do  not  seem 
to  be  proper  objects  of  legal  retribution. 

8.  Excuse  for  Apparently  Criminal  Acts. 

Acts  apparently  deserving  the  highest  pains  may  yet 
be  excusable  altogether  or  in  part  This  depends  upon' 
the  absence  or  diminution  of  that  dole  or  evil  mind  al- 
ready mentioned. 

9.  Excuse  of  Youth. 

Persons  in  extreme  youth  are  deemed  incapable  of 
knowing  the  guilt  of  any  crime ;  hence,  children  under 
seven  years^  of  age  are  not  answerable  in  law  for  what 
they  do. 

Those  above  seven,  but  under  ten  years  of  age,  may  be 
punished^  arbitrarily,  according  to  circumstances. 

Offenders  more  than  ten  years  old^  may  perhaps  be 
reckoned  liable  to  capital  punishment  for  crimes  of  great 
magnitude,  the  atrocity  of  which  must  have  been  known 
to  the  juvenile  delinquents. 

After  attaining  the  age  of  puberty,^  or  of  fourteen  years, 
in  both  sexes  without  distinction,  all  are  considered  fully 
amenable  to  the  laws  for  their  conduct;  with  this  excep- 


1  Hume,  c  i.  (i.  p.  27*  2d  edit.)  >  Ibid.  27,  28.   3  Ibid.  29.   «  Ibid.  33. 
5  1hi<i.  6   Ibid.  7   juijk_  oi    qq 


*  Ibid.  6  Ibid.  7  Ibid.  31,  32. 
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tion,  that  minors  under  sixteen  years  of  age*   do  not  ap- 
pear liable  to  capital  pains  for  merely  statutory  crimes. 

10.  Excuse  of  Insanity, 

Individuals  labouring  under  insanity,^  are  regarded  as 
unfit  objects  of  retribution. 

1 1.  Plea  of  Intoxicatioji. 

Intoxication  is  no  excuse,'  for  although  the  person  under 
its  influence  may  be  as  little  capable  of  exerting  his  reason 
as  a  madman,  he  brought  the  disorder  upon  his  intellects 
by  his  own  act,  anc^  knowing  the  effects  of  drunkenness, 
he  was  so  reckless  as  to  subject  himself  and  others  to  the 
risk  of  all  the  consequences  of  his  being  in  an  incontrol- 
lable  state  of  mind. 

12.  Excuse  on  Ground  of  Subjection  or  Force. 

Subjection  or  force  may,  to  a  certain  extent,  take  off 
the  criminaUty  from  acts. 

The  conmiand  of  a  parent,*  if  joined  to  youth  in  the  child, 
will  have  the  effect  of  partly  excusing  the  latter  in  grave 
crimes,  and  of  entirely  exculpating  him  in  venial  offences. 

A  wife's  subjection^  to  her  husband,  cannot  serve  to 
mitigate  the  penalty  of  grave  crimes  committed  by  her  in 
obedience  to  him;  but,  in  pett}*^  delinquencies,^  it  is  pos- 
rible  that  cases  may  occur  in  which  the  husband's  coercion 
may  be  held  a  good  ground  for  lessening  her  punishment 

The  order  of  a  master^  forms  no  excuse  to  a  servant^ 
tmleas  in  cases  which  would  properly  come  under  the  head 
offeree. 

Force,  if  great  and  unavoidable,  renders  the  passive 


1  Hume,  c.  i.  (i.  p.  32,  2d  edit.)  2  Ibid.  36,  7- 

S  Ibid.  44,  &  «  Ibid.  48,  9.  ^  Ibid.  40,  7. 

*  Ibid.  48.  ^  Ibid.  49,  50. 

r 


66  CRIMES. 

agent  to  whom  it  is  applied,  excusable,  either  wholly  or 
partly,  according^  to  circumstances;  but  these  must  be  of 
a  kind  that,  it  is  to  be  hoped,  can  scarcely  ever  be  met 
with  in  Scotland. 

13.  Excuse  for  Officers  of  the  Law, 

An  officer  of  the  law,  acting  in^  obedience  to  the  order 
of  a  judge,  if  the  matter  be  not  obviously  illegal,  is  not 
deemed  guilty  of  any  wrong  he  may  do  in  the  course  of 
such  proceeding. 

14.  Excuse  for  Soldiers  on  Duty, 

A  soldier^  is  fully  exculpated  by  the  order  of  his  supe- 
rior officer,  if  that  was  within  the  common  bounds  of  mi- 
litary diity- 

15.  Plea  of  Want. 

The  pressure  of  the  utmost  want*  is  not,  in  the  present 
state  of  society,  admitted  as  a  defence  for  the  commission 
of  crime. 

II.    PARTICULAR  CRIMES  AND  OFFENCES. 

1.  Offences  Cognizable  hy  Justices. 

Those  offences  which  are,  in  any  shape,  cognizable  by 
Justices,  are  treated  of  under  their  respective  titles.  (See 
Bees — Breach  of  the  Peojce — Deforcement — Drunkenness — 
Fraud  J  by  false  weights  and  measures — Injuries^  real — As' 
sault — Mischief  malicious — Mobbing  or  Riot — Offences 
against  Judges — Perjury^  subornation  of — Pigeons — Preva^ 
ricaiion-^rJ^rison  Breaking — Profanity — Rabbits — -  Theft 
and  Thefibute — Threats — Wrecks. 


1  Uame>  o.  i.  (i.  p.  51,  2,  2d  edit)  ^  Ibid.  52,  3. 

3  Ibid.  53,  4.  4  Ibid.  54. 
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2.  Crimes  not  Cognizable  by  Justices, 
With  regard  to  these  crimes,  of  which  they  cannot  take 
cognizance,  Justices  are  only  concerned  to  know  what  are 
bailable  and  what  are  not 

9.  Alphabetical  List  of  Crimes^  Capital  and  not  Bailable. 

Cutting  and  maiming  {with  intent  to  kill  or  do  great  bodily 

hartn.^) 
Hre-raising. 
Forgery  (in  these  cases  only,^  l.Jbrging^  altering,  or  utter" 

ing  of  any  will  or  codicil ;  2.  of  any  power  of  attorney, 

or  other  authority,  to  transfer  money  in  the  public  jvnds,) 
Hamesuckeif,  (i.  e.  the  assaulting  of  a  person  in  his  dwelling- 

house  according  to  previous  intention.) 
Housebreaking. 
Incest 
Murder,  {except  cases  of  homicide  committed  by  Revenue  Offi- 

cers  on  duty,) 

". Attempt  to  commit,  (by  suffocation,  drowning,  §"c.)' 

Kracy. 

Rape. 

Returning  from  transportation  (or  the  Hulks,  the  Convict 

having  been  sentenced  to  transportation,^) 
Robbery. 
Shooting  at  a  person,  (with^  intent  to  kill  or  do  great  bodily 

harm,) 
Snking  or  burning  a  ship,  (with^  the  view  of  defrauding 

underwriters,  8fc,) 
Sodomy  and  bestiaUty. 
Theft,  aggravated.     (1.)  Offender  being  habite  and  repute 

a  Aief;  (2.)  having  been  several  times  previously  con" 

vieted  of  theft ;   (3.)  horse-stealiny ;   (4.)   sheep-steal- 

1  By  act  10  Qeo,  IV.  c.  38.  2  2  and  3  Will.  IV.  c.  123. 

S  10  G«w  IV.  c  38.  4  5  Geo.  IV.  c  84. 

»  1«  O0OU.IV.  €.88.  ^^  29  Geo.  III.  c.  46. 


68  CRIMES — CUSTOMS. 

ing ;   (5,)  stealing  the  mail ;^  (6.)  thefl  of  namey  from 
letters^  committed  by  persons  in  the  post-^rffice.^ 
Treason. 

4.  Alphabetical  List  of  Crimes^  Bailable  qnd  not  Capital. 

Assault,  simple. 

Bigamy. 

Celebrating  clandestine  marriages. 

Coining.' 

Concealment  of  pregnancy. 

Culpable  homicide,  {when  distinguishable  from  mtirder.) 

Deforcement. 

Forgery,  {in  arty  case  but  those  already  excepted.) 

Fraud  and  imposition. 

Fraudulent  bankruptcy. 

Mobbing  or  riot. 

Perjury,  and  subornation  {or  procuring)  of  perjury. 

Poaching — armed  by  night.  ( Three  persons  at  least  together^ 
between  the  end  of  the  first  hour  after  sunset^  and  the  be- 
ginning of  the  last  hour  before  sunrise,)* 

Prison-breaking. 

Reset  of  theft,  {i,  e,  receiving  stolen  goods*) 

Sedition. 

Stellionate,  {i.  e,  a  name  given  to  personal  injury^  not  other" 
wise  designated, ) 

Theft,  simple. 

Violating  sepulchres. 

Wrecks,  plundering  of. 

CUSTOMS. 

See  Excise  and  Customs. 


1  7  Geo.  III.  c  60,  and  62  Geo.  III.  c.  143.  «  2  WilL  IV.  c.  34. 

S  Ibid.  *  9  Geo.  IV.  c  89. 
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1.  Signification. 

Damages  signify  the  reparation  of  loss,  and  the  sola- 
tium for  injury  caused  to  one  person  by  another,  through 
.crime,  neglect  of  duty,  or  breach  of  contract^ 

A  claim  for  damages  is  itself  of  a  civil  nature,  even 
when  founded  on  delict.^ 

2.  Competency  of  Justices. 

Hence  Justices  of  Peace  are  competent  to  try  such 
cases  only  under  the  Small  Debt  Act ;  or  where  they  are 
empowered  by  special  statute;  or  sometimes  where  da- 
mages are  demanded  along  with  public  punishment. 

3.  Extent  of  Damages. 

In  case  of  delict,  the  pursuer's  oath,  in  litem,  under  li- 
mitation by  the  judge,  proves  the  extent  of  his  loss  ;^  and 
estimates  of  the  amount  of  injury  sustained  are  not  to  be 
limited  to  mere  market  prices.^ 

In  case  of  neglect  of  duty  or  breach  of  contract,  the 
amount  of  proved  loss  is  the  measure  of  the  damages.^ 

But  under  loss  is  included  all  consequent  outlay,  and 
the  expenses  of  justice.^ 

4.  Liability  for  Damaye. 

A  master  is  liable  for  injury  sustained  through  fault  of 
his  servant,  acting  in  obedience  to  his  orders,  or  in  busi- 
ness confided  to  the  latter.^ 


1  Enk.  Inst.  Hi.  1,  §  14—3,  §  86.  Stair,  i.  6,  §  2.  Hutch,  i.  5,  §  4. 
(i.  182—3.)  2  Ersk  Inst.  iii.  1,  §  15. 

5  Enk.  Inst.  vr.  2,  §  18.     Princ  iv.  2,  §  10. 

4  Enk.  W  mp.  §  14.  5  Ersk.  Inst.  iii.  3,  §  86.  «  Ibid. 

'  Dmmmond  or  Brown  and  Children  v.  M'Gregbr  and  othen,  26th 
Fchmary  1813.  Linwood  and  Children  v.  Hathom  and  others,  14th 
May  1817. 
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].  Meaning. 

After  arrest,  a  prisoner  ought,  in  general,  to  be  carried 
as  soon  as  possible  before  a  Justice,  or  other  magistrate, 
for  examination.^ 

The  statement  then  made  by  the  prisoner  is  termed 
his  Declaration,  and  forms  an  article  of  evidence  which 
may  be  brought  against  him  upon  his  trial.  ^ 

2.  Effect  of  Declaration. 

If  the  Justice  be  satisfied,  from  the  prisoner's  examina- 
tion, that  there  is  no  ground  for  detaining  him,  he  should 
forthwith  set  him  at  liberty.'     See  Liberation. 

But  if  he  be  not  satisfied  with  the  account  given  by 
the  accused,  he  may  commit  him  for  further  examination.^ 
See  Precognition. 

3.  Mode  of  Examining. 

The  magistrate  himself  ought  to  conduct  the  examina- 
tion.^ 

It  is  requisite  that  the  prisoner  be  at  the  time  sober 
and  of  sound  mind ;  and  that  he  emit  his  Declaration  of 
his  free  will,  without  influence  of  either  threats  or  pro- 
mises.^ 

The  magistrate  ought  to  put  the  prisoner  upon  his  guard, 
by  informing  him,  that  whatever  he  shall  state  may  be 


1  Hume,  ii.  chap.  ii.  §  11,  Art.  3,  (ii.  77,  8.)  Hutch.  B.  ii.  c  iii.  §  4, 
(i.  450.)  8  Hume,  ii.  c.  xii.  §  1).  (ii.  316—18.) 

3  Hutch,  ut  sup,  §  5.  (i.  450.)         ^  Ibid.     Hume,  ii.  c.  2,  §  ?,  (ii.  78.) 

^  Hume,  ii.  c.  xiL  §  11,  (ii*  319,  and  note,)  and  case  of  Susannah  Hughs, 
Circuit,  Glasgow,  18th  September  1811. 

6  Hume,  ii.  c.  ii.  §  11,  Art.  3,  (ii.  78.)  c.  xii.  §  U,  (ii.  320.)  Hutch. 
B.ii.  c.  iii.  §4,  (i.  450.) 
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used  in  evidence  for  the  prosecution ;  and  by  reminding 
liim  that  he  may  lawfully  decline  making  any  Declara- 
tion at  all.^ 

The  prisoner's  Declaration  must  be  taken  down  in 
writing)^  (and  ought  to  be  written  on  sheets  apart  from 
the  rest  of  the  precognition.) 

It  must  be  read  over  to  the  prisoner,  and  signed  by 
him  and  the  magistrate,  or  by  the  magistrate  for  him,  if 
he  cannot  or  will  not  subscribe.^ 

It  ought  to  be  signed  on  each  page ;  and  the  prisoner's 
inability  to  write  ought  to  be  stated,  at  the  close. 

There  ought  to  be  present  at  the  taking  of  the  Decla- 
ration two  credible  witnesses  at  least,  or,  if  possible, 
three,  who  ought  to  sign  the  last  page,  (each  as  witness,) 
and  who  ought  to  be  able  to  authenticate  on  oath,  if  called 
on,  all  that  took  place  in  regard  to  the  Declaration;^  but 
no  testing  clause  is  required.^ 

4.  Further  Declarations, 

Until  the  libel  is  served  on  the  accused,  it  is  competent 
for  additional  declarations  to  be  taken.  ^ 

They  may  be  asked  for  by  the  magistrate,  or  be  oflFered 
by  the  prisoner,  who  has  a  right  to  do  so.^ 

All  subsequent  declarations  must  be  taken  in  the  same 
way  as  the  first. 

But  before  each  is  emitted,  it  is  proper,  if  not  necessary, 
that  all  the  previous  ones  should  be  read  over  to  the  de- 
clarant.^ 


*  Hume,  iL  c  xi.  §  11.  Art.  3,  (ii.  78)  c.  xii.  §  11,  (u.  320.)    Hutch. 
B.  ii.  c.  liL  §  4,  (i.  450.) 

*  Hame,  ibid.     Hutch,  ibid. 

3  Hume,  ibid,  c  xii.  §  11,  (ii.  369.)     Hutch,  ibid. 

^  Hume,  ibid.  ibid,  and  App.  No.  IX.  Art.  8.  (ii.  519.)     Hutch,  ibid. 

5  Hume,  ii.  c.  xii.  §  11,  (ii.  320.)  «  Ibid. 

'  Hume,  as  last  cited,  (ii.  320,  1.)  *  Hume,  ibid. 
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The  whole  series  of  declarations  must  be  carefully  pre- 
served. 


DECLINATURE. 

1.  Meaning, 

The  jurisdiction  of  Justices  of  Peace,  as  of  other  judges, 
may  be  declined^  or  "  disowned  judicially,"  on  the  three 
grounds  of,  ^ 

2.  Grounds  of  Declinature, 

(1.)  Incompetency  to  the  cause,  as  not  properly  within 
their  jurisdiction.^ 

(2.)  Privilege  of  the  party  exempting  him  from  the 
particular  jurisdiction.^ 

Under  this,  members  of  the  College  of  Justice  may  de- 
cline any  jurisdiction  inferior  to  that  of  the  Court  of  Ses- 
sion ;*  but  their  privilege  is  taken  away  in  cases  under  the 
Small  Debt  act.^ 

(3.)  Actual  interest  in  the  cause,^  or  presumed  par- 
tiality towards  a  party  from  family  connection. 

The  degrees  of  relationship  are,  father  or  mother,  son 
or  daughter,  brother  or  sister,  by  either  blood  or  marriage,^ 
and  even  after  the  dissolution  of  the  latter;®  and  uncle  or 
aunt,  nephew  or  niece,  by  blood  only.^ 


1  Ersk.  Inst.  i.  2,  §  24,  5,  6.     Princ.  i.  2,  §  13,  4. 

^  Ibid.  §  24.     Ibid.  §  13.  '  Ibid.  ibid.  «  Ibid.  ibid. 

^  39  &  40  Geo.  iii.  c.  46,  §  19. 

6  Ersk.  Inst,  ut  sup.  §  25.    Princ  ut  sup.  §  13. 

7  Ersk.   Inst,  ut  sup,  §  26.     Princ.  ut  sup,  §  13,  act  1681,  c*  13,  and 
Act  of  Sederunt,  28th  June  1787* 

"  Ersk.  Inst,  ut  sup,  §  2G. 

^  Ersk.  Inst,  ut  sup,     Princ.  ut  sup.  Act  1681,  and  Act  of  Sederunt, 
28th  June  1787* 
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DEFORCEMENT. 

1.  Meaning, 

Deforcement  is  the  hindering  or  resisting  of  any  offi- 
cer of  the  law  in  the  execution  of  his  duty.^ 

2.   What  constitutes  the  Crime, 

To  constitute  this  crime,  it  is  requisite  that  the  person 
deforced  be  an  officer  lawfully  appointed.^ 

That  the  officer  be  actually  engaged  in  an  official  act, 
or  at  least  about  to  be  so.^ 

That  the  officer  give  notice  of  his  official  character,  and^ 
of  the  purpose  of  his  coming.^ 

That,  if  required,  he  show  his  warrant,^  which,  however, 
he  need  not  trust  out  of  his  own  hand.^  But  all  of  the 
last  specified  requisites  become  unnecessary  if  the  parties 
deforcing  the  officer  truly  knew  his  official  capacity,  and 
the  nature  of  his  particular  business  at  the  time.^ 

The  officer  must  conduct  himself  in  a  legal  manner,^ 
yet,  should  he  exceed  his  powers,  no  further  force  may  be 
used  against  him  than  is  necessary  to  prevent  his  unlawful 
steps ;  and  undue  violence  against  him  would  be  severely 
punishable,  though  not  as  deforcement. '  ^ 

The  hinderance  offered  must  have  relation  to  the  officer's 
duty.*  * 

It  must  be  caused  by  some  real  impediment,  by  actual 
violence,  or  by  reasonable  apprehension  of  the  latter.*  * 

The  officer  must  be  hindered  from  fulfilling  his  duty. 


1  Hume,  chap.  xiii.  (i.  p.  380.)  «  Ibid.  §  1,  art.  1,  (i.  380,  1.) 

S  IMd.  art.  2,  (i.  381,  2, 3.)  *  Ibid.  art.  3,  (L  383,  4.) 

'  Ibid.  art.  4,  (i.  384.)        6  Ibid.  (i.  384,  5.)        ?  Ibid.  (i.  385.) 
»  Ilnd.  art.  3,  (i.  383,  4.)  »  Ibid.  art.  5,  (i.  385,  6,  7.) 

10  Ibid.  (i.  387.)    "  Ibid.  art.  6,  (i.  388.)      1«  Ibid.  art.  7,  (i.  388,  9.) 
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otherwise  there  is  no  deforcement,  but  merely  an  attempt 
to  deforce,  or  an  assault^ 

All  those  bearing  any  part  in  opposing  the  officer  are 
guilty  of  deforcement,  although  not  concerned  in  the  offi- 
cer's proceedings,  nor  instigated  by  those  who  are  parties.* 

3.  fVJiat  deforcement  Cognizahle  by  Justices. 

Deforcement  of  higher  officers  is   not   cognizable   by 

Justices  of  the  Peace  f   but,  as  all  courts  have  right  to 

give  support  to  their  own  authority,  and  protection  to  their 

officers.  Justices  may  try  for  the  deforcement  of  their  own 

constables.* 

4.  Proceedings. 

And  the  offence  may  be  prosecuted  before  a  Justice  of 
Peace  court  by  the  procurator-fiscal,  the  constable  de- 
forced, or  the  party  who  had  employed  him.^ 

Even  when  the  procurator-fiscal  prosecutes,  the  private 
employer  is  inadmissable  as  a  witness,  unless  he  discharge 
his  interest  for  recovery  of  his  debt.^ 

The  pains  which  Justices  would  award  in  the  above 
cases  are,  besides  damages,  either  imprifionment  or  fine. 

DISTRESS. 

I.  Meaning. 

Distress  is  a  term  and  proceeding  of  the  law  of  Eng- 
land, in  which  two  particular,  and  several  minor  sorts  of  it, 
are  recognized.' 

But  one  kind  of  distress  has  been  introduced  into  Scottish 
practice  by  British  statutes  extending  to  Scotland.^ 

1  Hume,  chap.  xiii.  (i.  389,  90.)  8  Ibid.  art.  8,  (i.  391.) 

3  See  Hume,  ibid.  §  111,  (i.  p.  393.)  «  See  ibid.  &  See  ibid. 

6  Ibid.  (i.  394.) 

"^  See  Burn's  Justice,  tnw.  Distress,  bc^.  and  §  19. 

8  Hutch.  ].  8,  §  4,  (i.  313.) 
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It  varies  in  8ome  respects  from  the  distress  known  to 
the  Engli^  comn^on  laW|  and  differs  considerably  from 
ordinary  Scottish  poinding.  ^ 

Indeed  it  bas .  been  found  incompetent  for  Justices  to 
authorise  poinding  in  cases  where  statute  has  directed 
them  to  award  distress.^ 

That  species  of  distress  for  which  Justices  may  decern, 
is;,  like  poinding,  a  diligence  or  execution  against  the  pro- 
perty of  the  debtor,  or  party  found  liable  in  penalties,  &c.^ 

2.   What  Goods  affected  by  it. 

The  goods  against  which  it  may  be  used  are  moveables, 
the  property  of  the  debtor,  and  even  that  of  others  in  bis 
custody.^ 

No  exception  exists  in  favor  of  agricultural  cattle  and 
implements,  if  there  be  no  other  chatties  to  seize,  ^  but 
they  are  not  to  be  taken  when  there  are  other  goods,  at 
least  in  laboring  seasons.^ 

Articles  fixed  to  real  property  may  not  be  distrained.^ 

But  growing  crops  are  made  liable  to  distress  by  an  ex- 
press statute.^ 

The  w^rant  of  distress  orders  the  goods  to  be  seized, 
and,  after  a  time,  sold  for  payment  of  the  chief  sum,  and  all 
reasonable  charges,  if  the  debtor  do  not  come  forward 
sooner.^ 


1  Hatdu  L  8,  §  4,  (L  313.) 

*  Case  of  Lord  Advocate  v.  W.  &  C.  Forgans,  20th  Feb.  1811. 
'  Hntdi.  uttttp,  (i.  313—5.)    Bum,  voc.  Distress,  §  19. 

«  Bam,  ut9up.  §  2,  No.  9.  ^  Ibid.  §  2,  Na  4. 

*  So  held  in  Scotland  in  the  case  of  Lord  Advocate  v,  W.  Sl  C.  Forgans, 
20th  Fdwoary  181L 

7  Hutch,  ut  tup,  (i.  310,  foot  note  d.)  Born,  tU  sup,  §  2,  No.  5. 
'  Hntdi.  ut  sup.  Burn,  ui  sup.  No.  8.  Act,  11  Geo.  II.  c.  19. 
'  Hatch.  «#  sup.  (i.  313,  4.)     Burn  ui  sup,  §  19. 
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3.  Interval  between  Seizure  and  Sale. 
Where  there  is  no  special  statutory  provision  regarding 
the  interval  between  seizure  and  sale,  a  general  rule  di- 
rects the  Justices  to  limit  the  time  in  the  warrant  itself  to  a 
term  of  not  more  than  eight,  nor  less  than  four  days.' 

4.  Effect  of  If  arrant. 

The  \iv'arrant  of  distress  for  a  penalty  cannot  empower 
the  constable  executing  it  to  break  open  the  door  of  a 
house,  unless  a  share  of  the  penalty  goes  to  the  King,*  but 
it  authorises  any  inner  door  or  lock  to  be  forced,  after  ac- 
cess has  been  made  good  to  the  inside  of  the  house.' 

But  where  goods  have  been  fraudulently  locked  up 
doors  may  be  broken  open.* 

5,  Exception  of  Warrant  of  Distress, 

Distress  must  be  taken  between  sunrise  and  sunset* 
Articles  distrained  must  not  be  used  by  the  constables.^ 
The  goods  must  be  appraised  by  two  appraisers  named 
for  the  purpose,  and  afterwards  sold  for  what  they  will 
bring,  in  satisfaction  of  the  sum  distrained  for,  and  all 
charges  of  distress  and  sale ;  any  overplus  remaining  to  be 
paid  to  the  owner  of  the  goods.  ^ 

6.  Expenses. 

The  reasonableness  of  the  expenses  is  sometimes  di- 
rected by  statute  to  be  judged  of  by  the  Justices,  but,  in 
other  cases,  that  is  left  to  the  distraining  constable,  whose 
charge  cannot  be  modified  but  through  a  regular  suit.^ 

*  Hutch,  i.  8,  §   4,  (i.  313.)      Burn,   voc.  Distress,   §   19.      Act  27 
Geo.  11.  c.  20.  8  Burn,  ut  sup.  §  6,  No.  2,  3. 

3  Ibid.  No.  2.     Hutch,  ut  sup,  (i.  311,  foot  note  e.) 

*  Hutch,  ibid.     Bum,  w/  sup.  No.  3.  *  Bum,  ut  sup,  §111. 

^  Bum,  ut  sup,  §  7,  No  3.     ^  Bum,  ut  sup,  §  10.    »  Bum,  utsup.  §  19. 
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7.  Second  Distress, 

Where  a  distress  is  insufficient  to  meet  all  that  is  dae» 
a  second  distress  may  be  granted.^ 

8.  Indorsation  of  Warrant  of  Distress. 

When  there  are  not  sufficient  goods  of  the  debtor  within 
the  jurisdiction  of  the  Justices  granting  warrant  of  distress, 
a  Justice  of  another  county,  where  the  debtor  has  effects, 
may,  on  oath  of  one  witness  to  the  above  facts,  indorse  the 
original  warrant,  so  as  to  give  it  force  within  his  terri- 
tory.* 

And  a  Justice  thus  indorsing  a  warrant  of  distress,  is  not 
responsible  for  any  irregularity  in  the  mode  of  obtaining 
it  at  first^ 

For  the  difference  between  Distress  and  Poinding,  See 
Poinding, 

DISTRICTS. 

Justices  are  empowered  by  the  Small  Debt  Act,  to  di- 
ynAe  their  respective  counties  into  districts  for  the  special 
purposes  of  that  statute.^ 

But  it  is  common  to  separate  each  county  into  such 
divisions,  for  the  general  purposes  of  justice.^ 

And  to  make  a  single  distribution  of  districts  for  all 
objects. 

These  divisions  have,  of  course,  no  effect  in  limiting  the 
jurisdiction  of  the  Justices,  and  the  sentence  of  a  district 
ooiurt  may  be  executed  in  any  part  of  the  same  county.  ^ 


1  Bladutone,  iii  1.  «  Act.  33  Qw.  III.  c.  55,  §  3.  ^  Ibid. 

4  Act  39  &  40  Geo.  IIL  &  46,  §  IC 

5  Hntdu  L  I,  §  11,  (L  55,  S.) 

0  Gase  of  Follertoo  «.  Hamilton,  19th  Nor.  1714.     Dalrymple,  No.  1L5. 
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It  is  usual,  however,  to  have  a  peculiar  Fiscal  and  Clerk 
for  each  district  ^ 


DOMICIL. 

1.  In  General. 

A  DoM iciL,  or  fixed  place  of  habitation,  is  held  to  be 
that  in  which  a  party  has  resided  for  the  last  forty  days.^ 

2.  Requisites, 

The  person  must  have  lived  with  purpose  to  remain 
with  his  family  in  a  dwelling-place,  as  his  proper  home  or 
settled  abode.' 

A  place  of  merely  occasional  residence,  or  the  house  of 
a  friend,  or  an  inn,  is  not  sufficient.^ 

3.  Parochial  Settlement 

Settlement  in  any  particular  parish  is  totally  different. 
And  depends  upon  three  years  industrial  residence,^ 
preceding  his  dependance  on  charity.^ 


DRUNKENNESS. 

1.  Old  Laws. 

Various  enactments  were  of  old  passed  against  this 
vice,^  and  Justices  of  Peace  were  particularly  cliarged 
with  their  due  execution.  ^ 

1  Hutch;  i.  1,  §  11,  (i.  55,  6.) 

2  Ersk.  Inst.  i.  2,  §  16.    Princ.  i.  2,  §  9.    Hutch,  i.  2,  §  C,  (i.  105.) 
S  Ersk.  Inst.  ibid.    Hutch,  ibid.  «  Ibid.    ibid. 

5  Waddd  V,  Parish  of  Hutton,  14th  June  1781. 
S  Runciman  v.  Parish  of  Mordington,  24th  January  1784. 
'Acts  1436y  c.  44 ;  1617,  c.  20,  and  others  down  \6  1696,  c.  31. 
^  By  acU  1661,  c.  38^1672,  c.  22. 
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But  they  may  be  almost  said  to  have  fallen  into  desue* 
tude. 

2.  Disturbance  through  IntoxicatioTU 

In  so  hij  however,  as  intoxication,  in  any  particular 
instance,  causes  disturbance,  or  danger  only,  to  the  public 
peace,  it  may  come  properly  under  the  cognizance  of 
Justices,  either  for  punishment  of  misconduct  under  its 
influence,  or  for  the  exaction  of  security  to  keep  the  peace. 


DUEI,. 

When  a  challenge  to  fight  a  duel  has  been  given,  or 
where  such  a  result  is  to  be  apprehended,  it  is  the  duty  of 
Justices  to  lay  the  parties  under  security  to  keep  the 
peace. 

And  where  possible,  to  have  them  bound  over  by  the 
Clourt  of  Justiciary,  whose  authority  extends  all  over  Scot- 
land. 


EMIGRATION. 

In  order  to  secure  proper  treatment  of  persons  emigrat- 
ing to  British  colonies,  or  to  foreign  possessions,  many 
statutory  regulations  have  been  made  within  the  last  thirty 
years.  ^ 

They  relate  chiefly  to  the  number  of  passengers  to  be 
taken  on  board  vessels  of  certain  tonnage — the  quantity 
and  quality  of  provisions  to  be  shipped  and  allowed,  &c. 

Various  penalties,  for  contravention  of  these  acts,  may 
be  sued  for  before  Justices  of  Peace. 


*  The  •arliest  is  43  0«o.  III.  c.  56. 
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But  in  such  cases.  Justices  should  properly  refer  to  the 
statutes,  which  would,  of  course,  be  in  the  bands  of  the 
officers  of  the  customs  at  the  ports. 


EXCISE  AND  CUSTOMS. 

With  regard  to  Excise  and  Customs,  or  the  duties  upon 
internal  and  external  trade,  it  is  impossible  to  do  more  than 
give  a  few  general  directions  for  the  guidance  of  Justices, 
in  turning  their  attention  to  the  various  enactments  upon 
those  subjects. 

No  abridgment  of  the  Excise  and  Customs  Acts  ought 
to  be  implicitly  relied  upon. 

The  existing  statutes,  which  will  be  found  in  the  hands 
of  the  Officers  of  Excise  and  Customs,  should  be  referred 
to  by  Justices  in  every  case  brought  before  them. 

The  points,  in  the  several  laws,  to  be  particularly  n04> 
ticed  by  Justices,  are  the  following : 

1.  Justices  and  Jurisdiction, 

What  Justices  are  disqualified. 
How  many  Justices  may  act. 

How  far  the  jurisdiction  of  Justices  is  extended  over 
sea,  or  otherwise  beyond  their  proper  counties. 

2.   What  required  of  Dealer s^  8fc. 

The  notices  to  be  given,  or  entries  to  be  made,  by  the 
manufacturer,  dealer,  or  importer,  or  the  permits  or  other 
authorities  to  be  got  from  the  Officers  of  Excise  or  of 
Customs,  for  the  making,  moving,  or  landing  of  goods. 

The  steps  to  be  taken  by  the  above  persons  for  enabling^ 
Officers  to  superintend  their  proceedings  in  the  manufac- 
ture of  glass,  leather,  paper,  soap,  spirits,  &c.  &c.  and  in 
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the  removal  of  wine,  spirits,  tea,  &c.  &e.  and  in  the  im- 
portation of  goods. 

3.  Seizure  of  Goods. 

The  persons  authorised  to  seize  goods. 
The  manner  in  which  seizures  must  be  made. 
How  and  in  what  cases  search-warrants  are  to  be  applied 
for  and  granted. 

4.  Trial  of  Seizures. 

The  manner  in  which  seizures  may  be  judged  of,  and 
seized  goods  declared  to  be  forfeited. 

5.  Penalties, 

What  penalties  may  be  awarded  by  Justices,  and  how 
fax  these  may  be  mitigated  by  them. 

How  such  cases  to  be  tried. 

How  the  amount  awarded  to  be  recovered. 

What  imprisonment,  &c.  may  be  inflicted  in  de&ult  of 
payment 

When  expenses  may  be  allowed  to  either  party. 

6.  Complaints  of  Overcharge. 

How  £eu*  Justices  may  determine  respecting  alleged 
overcharges,  by  revenue  officers,  on  complaint  of  parties. 

7.  Forcible  Offences. 

What  forcible  offences  may  be  tried  for  by  Justices. 

What  bail  may  be  taken  for  offences. 

What  punishment  may  be  inflicted  by  the  Quarter 
Sessions  or  other  Courts  of  Justices. 

In  what  form  convictions  are  to  be  drawn  up,  and 
irfietfaer  to  be  returned  to  the  Quarter  Sessions. 

G 
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8.  Appeal. 
When  appeal  is  competent. 

What  notice  of  appeal  to  be  given,  and  what  recogni- 
zance to  be  entered  into  by  appellant 
How  appeal  to  be  conducted. 


FAIRS  AND  MARKETS. 

All  Fairs  and  Markets  which  existed  when  the  act  for 
rectifying  the  kalendar  passed  (A.  D.  1750),"  and  which 
were  held  on  certain  days  of  the  month,  are,  by  the  act, 
appointed  to  take  place  "  on  the  same  natural  days,"  or 
"  eleven  days  later,"*  i.  e.  eleven,  including  both  days,  or 
nine  free  days,  i.  e.  exclusive  of  both  old  and  new  fair 
days. 

It  is  of  consequence  that  one  or  more  Justices  and  peace 
officers  should  be  present  at  all  fairs  and  markets,  as  is  a 
general  practice  throughout  the  country. 


FISHINGS. 

I.    MINOR  FRESH  WATER  FISHING. 

With  regard  to  any  fresh  water  Fishing,  except  that 
of  salmon,  there  are  no  peculiar  provisions. 

Although  minor  fishings  may,  like  salmon  fishings,  be 
made  separate  property  from  that  of  the  adjacent  lands,' 
they  rarely  are  so. 

^  Act  24  Geo.  11.  c.  23.    The  netir  style  came  first  into  use  in  1752. 
*  24  Geo.  IL  c.  23,  §  4. 

'  See  case  of  Carmichael  v.  Colquhoun,  20th  Nov.   17^7,  and  Hutch. 
W.  13,  §  1,  (ii.  662.) 
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The  person,  in  right  of  fishings,  may  prosecute  as  tres- 
passers persons  fishing  without  leave. 

And  the  heritor  of  the  banks  may  do  the  same  to  those 
who  enter  his  grounds  without  permission,  unless  in  so  far 
as  r^;ards  those  who  have  a  separate  right  of  fishing.' 

II.   SALMON  FISHING. 

I.  Close  Time, 

With  regard  to  the  close  time,  and  to  the  penalties  for 
fishing  improperly,  the  latest  act  is  the  9  Geo.  IV.  c.  39. 

The  prohitMted  time  for  taking  any  fish  of  the  salmon 
kind,  any  where,  (except  in  the  Tweed  and  the  Solway 
Firth,  with  their  tributaries),*  is  between  the  14th  Septem- 
ber and  the  1st  February  succeeding,'  under  penalty  of 
any  sum  firom  L.1  to  L.10,  besides  forfeiture  of  the  fish, 
and  the  boat  and  fishing-tackle.^ 

During  close  time,  the  occupier  of  a  fishing  must  re- 
move, or  secure  from  being  used,  his  boats  and  tackle ; 
and  on  failure  to  do  so  after  notice  given,  he  shall  forfeit, 
for  each  offence,  from  L.2  to  L.IO :  it  being  competent  for 
a  proprietor  of  lands  to  keep,  for  the  use  of  himself  and 
Cunily,  any  boats  having  his  name  painted  thereon.^ 

2.  Saturdat/s  Slop. 

Saturday's  slop,  and  the  width  of  hecks  or  bars  of  cruives, 
as  regulated  by  Act  1477,  c.  73,  to  be  observed,  under  pe- 
nalty of  from  L.5  to  L.20  for  each  offence.^ 

The  old  appointment  for  Saturday's  slop  is,  that  in  all 
cndves  the  hecks  be  raised  to  the  breadth  of  a  Scots  ell 
(three  feet  one  inch),  from  six  o'clock  on  Saturday  even- 


1  Hatdfe  iv.  13,  §  1,  (ii.  562.)  ^  9  Geo.  IV.  c.  39,  §  14. 

»SI.  »§2.  *§7.  5  §8.  '     «§7- 
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ing  till  sunrise  on  Monday,*  and  the  old  breadth  of  the 
space  between  the  bars  of  hecks  is  three  inches.* 

3.  Injuring  Spaum^  §•(?. 

The  taking,  using,  setting,  purchasing,  or  having  in 
one's  possession,  of  the  spawn,  smelts,  or  fry  of  fish  of  the 
salmon  kind,  or  the  obstruction  of  the  passage  of  such 
smelts  or  fry,  or  the  injuring  or  disturbing  of  such  spawn 
or  fry,  or  of  any  spawning  bed,  bank,  or  shallow,  where 
the  same  may  be,  is  punishable  by  forfeiture  of  firpm  L.1 
to  L.10  for  each  offence.' 

The  taking,  killing,  destroying,  or  exposing  to  sale  of 
any  unclean  fish  of  the  above  kind,  is  punishable  with  a 
penalty  of  from  L.l  fo  L.2  for  each  fish.^ 

4.  Fishing  with  Light, 

No  light  or  fire  to  be  used  with  intent  to  take  fish  of 
the  salmon  kind,  under  penalty  of  from  L.2  to  L.10  for 
each  offence.* 

5.   Trespassing. 

Any  person  trespassing  on  any  ground,  water,  or  estu- 
ary, with  intent  to  kill  such  fish,  shall  forfeit  from  10s.  to 
L.5.<^ 

6.  Apprehension  and  Trial  of  Offenders, 

Offenders  may  be  apprehended  by  any  person  brevi 
manu^  without  warrant,  and  carried  before  a  Justice  of 
Peace,  or  delivered  to  a  constable  for  that  purpose.'' 

Prosecutions  for  offences  against  the  act,  must  be  brought 
within  six  months.® 

i  Act  1477,  c.  73. 

^  Ibid.     By  width  in  this  Act  is   to  be  understood  breadth.     Case  of 
Earl  of  Moray  v.  Calleuder,  7th  December  1762. 
5  Act  9  Geo.  IV.  c.  39,  §  4.       *  §  6.      »  §  6.      «  §  3.      ^§11.        §13. 
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Any  Justice  may  act,  although  interested  in  a  salmon 
fishery,  unless  in  a  case  where  he  or  his  tacksman  is  pro- 
secutor.' 

On  any  complaint  brought  before  them,  Justices  may 
proceed  summarily,  and  grant  warrant  for  immediately 
bring^g  the  party  before  them.* 

7.  Proof. 

And  on  proof  by  confession,  or  the  oath  of  one  or  more 
witnesses,  or  other  legal  proof,  may  convict.' 

Any  person  owning,  occupying,  or  being  interested  in 
a  salmon  fishing,  is  a  competent  witness.^ 

8.  Penalties, 

Penalties  recovered  go  to  the  informer.* 
'    And  if  penalties  and  expenses  decerned  for  be  not  paid 
within  fourteen  days,  they  shall  be  levied  by  poinding  and 
imprisonment  for  not  above  six  months.^ 

9.  Record  and  Appeal, 

In  all  cases  a  record  of  the  charge  and  the  judgment, 
but  nothing  else,  shall  be  preserved.^ 

And  appeal  lies  to  the  next  Circuit  Court  of  Justiciary, 
or  where  there  is  none,  to  the  High  Court  of  Justiciary  ;^ 

The  appellant  finding  caution  to  pay  the  penalty  and 
expenses,  besides  expenses  of  appeal.^ 

No  other  review  of  sentences  is  competent  *  ^ 

III.    LOBSTER  KILLING, 

The  close  time  for  lobsters  is  from  1st  June  to  1st  Sep- 
tember." 


I  Act  9  Geo.  IV.  c  39,  §  12.     S  §  9.     3  ibid.     «  §  12.     ^  §  9.    «  Ibid. 
"^  Ibid.  8  Ibid.     The  form  of  appeal,  &c.  is  to  be  regulated  by  the 

Act  20  Geoi^  II.  for  abolishing  heritable  jurisdictions,  except  as  to  caution. 
»  §  9.  10  Ibid.  11  Act  9  Geo.  IL  c.  33,  §  4. 
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The  taking  of  lobsters  in  forbidden  time,  is  punishable 
by  a  penalty  of  L.6  for  each  offence.^ 
Two  Justices  of  Peace  may  try  such  a  case  summarily.^ 
The  penalty  goes  to  the  prosecutor.' 

IV.    OYSTER  FISHING. 

The  oyster  fisheries  upon  the  coasts  of  England  have  been 
made  the  subject  of  at  least  one  act  of  Parliament,  but  it 
does  not  appear  to  extend  to  Scotland.^ 

T.    HERRING  FISHING. 

For  the  encouragement  of  the  herring  fishery,  a  variety 
of  statutory  regulations  have  been  made  respecting  the 
curing  and  packing  of  herrings,  &c.,  the  violation  of  which 
may  be  tried,  like  Excise  cases,  by  two  Justices  of  Peace» 
and  punished  with  certain  fines  and  forfeitures. 

But  those  concern  few  Justices ;  and  when  they  are  to 
be  acted  upon,  the  Acts  themselves  ought  to  be  con- 
sulted.^ 

FORUM. 

1.  General  Meaning. 

Forum  is  a  term  used  in  law  for  a  court  having  juris- 
diction ;  its  application  is  usually  relative. 

The  forum  with  which  the  defender  is,  in  some  way  or 
other  connected,  is  that  which  is  proper  for  the  cause.  ^ 

1  Act  9  Geo.  II.  c  33,  §  4.  «  Ibid.  »  Ibid. 

^  Although  Mr.  Hutoheson  gires,  as  if  in  force  her^  the  Act  31  Geo.  III. 
c  51.    Hutch,  iv.  13,  §  4.  (u.  587.) 

»  48  Geo.  III.  c.  no.  61  Geo.  III.  c.  101.  62  Geow  III.  c  163.  64 
Geo.  III.  c  102.    66  Geo.  III.  c  S4. 

«  Erak.  Inst,  i.%%  18-433^    Hutch,  i.  2,  §  6>  (i.  104^13.) 
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2*  In  Criminal  Cases. 

The  forum  delicti,  or  court  within  whose  bounds  the 
offence  was  committed,  is  the  proper  forum,  for  trial,  but 
only  wiien  it  is  also^ 

The  forum  deprehensionis,  or  that  where  the  alleged 
offender  is  apprehended ;  and  this  latter,  it  seems,  has  not 
jurisdiction,  unless  identified  with  the  ioTmQx.^u-^ur/.  i'*t9*u^**^'*^4> 

The  fonrum   domicilii,  or  that  of  the  territory  within  f)^ A' v?f^, 
which  the  accused  resides,  is  now  understood  to  have  no..  "^^ 
cnminal  jurisdiction  as  such,  in  so  far  as  Justice  of  Peace/ 
and  other  inferior  courts  are  concerned. '     See  DomiciL 

3.  In  Civil  Cases, 

The  defender's^^^rwrn  domicilii  is  the  chief.* 
The  fojTum,  contractus,  or  court  of  the  place  where  the 
contract  pursued  on  was  entered  into,  while  the  defender 
was  domiciled  there,  does  not  regain  jurisdiction  if  the 
defender  have  left  its  territory,  unless  he  be  found  within 
it  again,  and  be  cited  there.  ^ 


FOXES. 

1.  Killing  of  as  Vermin, 

FbxES  being  considered  destructive  vermin,  it  is  held 
lawful  for  persons  having  an  interest,  to  pursue  and  de- 
stroy them  as  such,  even  upon  the  property  of  others,  and 
without  leave,  without  incurring  liability  for  trespass,  or 


1  Home,  P.  ii.  c.  1,  §  4,  (ii.  55.)    Hutch,  i.  2,  §  6,  (112—3.) 
S  Hwne,  iUd.  (u.  54-) 

8  Hume,  ibid.  (ii.  51,  3 ;)  bat  a  different  view  was  taken  by  Hutcheson, 
mimp.{ju  105—112.) 

4£nk.  Intt.  i.  2,  §  16.    Princ  i.  2,  §  9.     Hutch.  ii/ «»p.  (i.  104,  5.) 
5  Erak.  Intt  L  2,  §  20. 
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any  thinjr  beyond  the   actual   damage   done  to  fences, 
crops,  &c.^ 

And  in  sheep-farming  districts,  the  custom  for  tenants, 
with  their  servants,  to  go  out  in  large  bodies  and  kill 
those  animals,  is  understood  to  be  very  general.^ 

2.  Hunting  of,  for  Sport 

But  fox-hunting  for  mere  sport  is  differently  viewed, 
and  may  be  prevented  or  punished  as  a  trespass;  the 
offenders  being  also  liable  in  all  damage  caused  by  them.' 


FRAUD 

BY    FALSE    WEIGHTS    AND    MEASURES. 

Among  frauds  punishable  at  common  law  are  those 
committed  by  means  of  false  Weights  and  Measures.* 

1,   What  Included. 

Under  the  head  of  false  weights  are  included  devices 
for  imposing  on  the  unwary,  by  employing  true  weights 
in  an  unfair  manner,  or  by  having  the  arms  of  a  balance 
of  unequal  length,  &c. 

It  is  also  in  substance  the  same  offence  to  expose  to  sale 
commodities  of  less  weight  than  that  which  public  autho- 
rity has  assigned  them  ;^  for  example,  quartern  loaves, 
under  the  weight  which  bread  of  that  denomination  ought 
to  have.     See  Breads  §  7. 


1  Cases  oi  Colquhoun  v.  Buchanan  and  others,  6th  August  1785.  Hutch. 
iv.  12,  §  4,  (ii.  551,  2.)  8  Hutch,  ui  tup.  (ii.  561.) 

3  Case  of  Marquis  of  Tweeddale  v.  Balrymple  and  others,  3d  March, 
1778 ;  and  the  same  principle  had  been  admitted  in  the  abo^e  case  of 
Colquhoun  v,  Buchanan.     Hutch,  ut  sup,  (ii.  652.) 

*  Hume,  chap.  v.  §  vii.  (i.  p.  172.)  *  Hume  ut  sup.  (i.  p.  173.) 
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2.  Fraud  in  Weight  of  Breads 

Jurisdiction  in  matters  regarding  Weights  and  Measures,' 
and  in  every  thing  relating  to  bread,  ^  is  conferred  on  Jus- 
tices of  Peace,  by  both  old  and  recent  statutes.  See 
Bread. 

3.  Penalties. 

The  penalties  generally  inflicted  are  destruction  of  the 
unfidr  weights  and  measures,  or  confiscation  of  the  too 
lig^t  commodities  exposed  to  sale ;  (as  butter  in  rolls  of 
pretended  pounds  or  half  pounds  each,)  with  a  fine,  or  in 
gross  cases,  widi  imprisonment. 


FRIENDLY  SOCIETIES. 

Friendly  Societies  are  now  wholly  regulated  by  the 
Act  10  Geo.  lY.  c.  56,  the  time  for  complying  with  which 
is  extended  by  the  Act  2  Will.  IV.  c  37. 

I.  Who  may  be  Members* 

Any  number  of  persons  may  form  such  a  society,  for 
the  purpose  of  raising  funds  to  relieve  the  members  or 
their  relatives,  in  sickness,  widowhood,  infancy,  old  age, 
or  odier  state  or  contingency,  the  occurence  of  which  is 
susceptible  of  calculation  by  way  of  average.^ 

And  minors  may,  with  consent  of  their  parents,  masters, 
and  guardians,  become  and  bind  themselves,  to  all  intents 
and  purposes,  as  members  of  such  a  sodety.^ 


>  Ads  1607,  c  2_1661,  c  38.    5  Geo.  IV.  c  74.    6  Geow  IV.  c.  12. 

<3Geo.III.c]l,&c 

>Actl0  6eo.IV.cd(»,§2.  «§32 
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2.  Rules  to  be  made  by  Majority. 
The  members  may,  by  majority,  form,  alter,  or  amend 
rules  for  the  society.  ^ 

3.  Rules  to  be  Certified. 

But  as  soon  as  possible  after  the  formation  or  change  of 
any  such  rules,  a  transcript,  signed  by  three  members,  and 
the  clerk  or  secretary,  must  be  seen  and  certified  by  the 
Lord  Advocate,  or  one  of  his  deputies,  to  contain  nothing 
contrary  to  law,  or  the  provisions  of  the  act^ 

4.  Rules  to  be  Confirmed  by  Justices. 

And  the  certified  transcript  being  deposited  with  the 
Clerk  of  the  Peace  of  the  county,  shall  be  laid  by  him 
before  the  next  general  or  adjourned  Quarter  Sessions.' 

And  the  Justices  are  then  required  to  confirm  the  same, 
they  being  also  competent  to  allow  any  rules  disapproved 
of  by  the  advocate  to  whom  they  were  submitted.* 

The  necessity  of  a  certificate  being  dispensed  with, 
when  the  rules  deposited  for  confirmation  are  accompanied 
by  an  affidavit,  that  they  are  a  copy  of  rules  of  another 
society,  already  enrolled  in  the  same  county.^ 

In  all  cases  the  Justices  must  be  satisfied  of  the  safety 
of  the  tables  of  payments  and  benefits.^ 

And  one  or  more  rules  must  set  forth  the  objects  of  the 
society,  and  all  the  purposes  to  which  its  funds  are  appli- 
cable.^ 

Rules  confirmed  must  be  filed  in  the  rolls  of  the  Sessions, 
and  a  copy  of  them  entered  in  a  book  to  be  kept  by  an 
officer  of  the  society,  and  open  to  the  inspection  of  mem- 


>  Act  10  Geo.  IV.  c.  56,  §  2.  «  §  4.  3  ibid.  *  §  6. 

5  §4.  «§a  7  §3. 


/- 
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bers ;  otherwise  the  society  cannot  have  the  benefit  of  the 
statute.^ 

Rules  so  confirmed  and  entered  are  binding  upon  all 
ooDcemed.^ 

The  rules  of  such  a  society  must  set  forth  the  powers 
of  the  members,  and  of  officers  and  committees ;.  and  must 
specify  the  place  of  meeting.^ 

5.  Alteration  of  Rules. 

And  no  confirmed  rule  may  be  repealed  or  changed, 
except  at  a  general  meeting  called  by  public  notice, 
written  or  printed,  and  signed  by  the  secretary,  president, 
or  other  principal  officer  of  the  society,  pursuant  to  a  re- 
quisition by  at  least  seven  members,  the  notice  and  requi^ 
sition  having  been  read  at  the  two  usual  meetings,  held 
next  to  the  general  meeting,  unless  such  a  general  meet« 
ing,  and  so  convened,  may  have  g^ven  power  to  a  com- 
mittee to  alter  the  rules.  ^ 

In  either  case,  (of  committee  or  general  meeting)  three- 
fourths  of  the  members  present  must  concur  to  authorise 
tlie  change  or  repeal  of  a  rule.^ 

The  society  may  appoint  a  general  standing  committee, 
whose  powers  are  stated  in  the  rules ;  or  a  special  com- 
Hiittee  for  a  particular  purpose;  but  the  powers  of  the 
latter  must  be  reduced  to  writing,  and  their  acts,  which 
to  pass  by  majority,  must  be  recorded  in  a  book,  and  be 
liable  to  the  review  and  control  of  the  society.^ 

6.  Officers^  and  their  Powers  and  Duties^  Sfc. 

The  society,  or  their  committee,  may  appoint  officers, 
and  those  of  trust  must,  if  required,  give  bond  to  the 
Oeik  of  the  Peace,  in  whose  name  the  society  may  sue 
the  officer*^ 

lJUtl06eo.lV.&d6,§7.    *§8.    3  §10    *§9.    Mbid.    «§12.   '§1U 
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The  treasurer  or  trustee  may  lay  out  the  surplus  funds, 
bringing  the  proceed  to  account.  ^ 

Such  an  officer,  or  his  representatives,  must  give  in  his 
accounts,  and  pay  balances  to  the  society,  or  else  sum- 
mary application  may  be  made  to  the  Court  of  Session.^ 

The  rules  of  every  society  must  provide  for,  at  least, 
one  annual  statement  of  the  funds  being  made  by  the 
treasurer,  &c.,  and  audited  and  attested  by  at  least  two 
members  appointed  for  the  purpose,  and  countersigned  by 
the  clerk  or  secretary,  every  member  being  entitled  to  a 
copy  of  the  statement  on  payment  of  a  sum  fixed  in  the 
rules,  but  not  higher  than  sixpence.' 

All  property  of  the  society  shall  be  vested  in  the  trea- 
surer or  trustee  for  the  time  being,  who  may  sue  or  be 
sued  on  account  of  the  society."^ 

Any  officer  of  the  society  is  to  be  liable  for  monies  ac- 
tually received  by  him  on  its  account,  but  not  for  any  de- 
ficiency in  its  funds,  unless  he  (by  writing  deposited  and 
registered  as  the  rules)  declare  his  willingness  to  be  so 
liable.^ 

Payments  made  to  the  persons  who  appear  to  be  the 
next  of  kin  to  the  deceased  intestate  member,  are  effec- 
tual to  exoner  the  society.^ 

And  if  for  sums  not  above  L.20,  may  be  made  without 
confirmation.^ 

7.  Settlement  of  Disputes^  8fc. 

The  rules  of  every  such  society  must  provide  for  the 
settlement  of  disputes  between  the  society  and  its  mem- 
bers, by  reference  to  the  acting  Justices  of  Peace  for  the 
county,  or  to  arbitrators.^ 

If  reference  be  made  to  the  county  Justices,  any  one  of 


1  Act  10  Geo.  IV.  c.  66,  §  13.  «  §  14.  3  §  33.  4  g  21 

*  §  22.  «  §  23  7  §  24.  » §  27] 
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them  may,  on  complaint  of  refusal  or  neglect  to  comply 
with  the  society's  rules,  summon  the  person  complained  of; 
and,  on  his  or  her  appearance,  or  on  proof  upon  oath  (or 
affirmation)  of  due  service,  any  two  Justices,  at  the  time 
and  place  named,  may  determine  the  complaint  according 
to  the  rules  of  the  Society.^ 

If  the  rules  direct  arbitrators  to  be  appointed,  then  at 
the  first  meeting  of  the  society,  or  of  the  general  commit- 
tee, that  takes  place  after  the  enrolment  of  the  rules,  cer- 
tain persons,  nowise  interested  in  the  funds  of  the  society, 
shall  be  named,  and  these  individuals  shall  be  in  like  man- 
ner iqppointed  to  fill  up  vacancies.^ 

In  each  case  of  dispute,  any  number  fixed  by  the  rules, 
but  not  less  than  three,  of  these  arbitrators  shall  be  chosen 
by  ballot,  in  the  mode  prescribed  by  the  rules ;  and  the 
award  of  such  arbitrators,  or  the  majority  of  them,  shall  be 
conclusive.' 

And  on  refusal,  or  neglect,  to  obey  the  award,  the  party 
may,  on  complaint,  and  sufficient  proof  of  the  award  and 
noncompliance  with  it,  be  summoned  by  one  Justice,  and 
two  Justices  may,  as  in  cases  triable  by  themselves,  pro- 
ceed on  the  party's  appearance  or  default,  to  make  what 
order  they  see  fit.* 

On  fidlure  of  instant  payment  of  any  sum,  decerned  by 
the  Justices  to  be  paid,  either  in  obedience  to  their  own 
award,^  or  to  the  award  of  arbitrators,  and  an  amount  of 
expenses  not  exceeding  10s.,  the  Justices  shall  grant  war- 
rant of  distress  and  sale  for  these  sums,  and  for  the  further 
expenses  of  the  diligence  against  the  party  or  society, 
and  in  case  of  no  goods  of  the  society  being  found,  then 
against  its  officer,  who  is  ultimately  to  be  repaid  by  the 
society  for  what  was  so  levied  on  him,  besides  damages.^ 


■  Act  10  Geo.  IV.  c  56,  §  28.  2  §  27.  '  Ibid.  4  ibid. 

*§2a  «§27. 
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Q,  Procedure  in  Cases  of  Fraud, 

In  cases  of  any  alleged  fraud,  not  especially  provided  by 
the  rules,  any  one  Justice  may  summon  the  accused 
party,  and  any  two  Justices  may,  on  his  or  her  appearance^ 
or  default  (service  being  duly  proved),  hear  the  matter 
according  to  the  rules  of  the  society.* 

And  on  conviction,  the  Justices  shall  award  double  the 
amount  of  the  money  fraudulently  obtained  or  withheld,  to 
be  paid  to  the  treasurer  for  the  purposes  of  the  society^ 
and  also  a  sum  not  above  10s.  as  expenses.* 

And  in  default  of  payment  at  the  time  specified,  the 
Justices  shall  levy,  by  distress  and  sale,  the  amount  of  the 
penalty  and  expenses,  with  the  charges  of  the  diligence.' 

And  no  distress  being  found,  the  Justices  shall  commit 
the  offender  to  hard  labor,  in  jail  or  house  of  correction,* 
for  any  period  not  above  three  months.* 

9.  Dissolution  of  Society. 

A  friendly  society  may  not  be  dissolved  while  its  pur- 
poses remain  unfulfilled,  unless  the  dissolution  and  a  dis- 
tinctly proposed  scheme  of  division  of  the  funds  receive  the 
consent  (given  under  his  or  her  hand)  of  every  person  en- 
titled to  relief  from  the  society ;  and  also  the  votes  of  five- 
sixths  in  value  of  the  existing  members,  each  member  having 
one  vote,  and  an  additional  vote  for  every  five  years  he  has 
been  a  member,  but  no  person  having  more  than  five  votes.* 

And  without  dissolution,  no  division  of  the  funds  may 
be  in  any  way  made  contrary  to  the  confirmed  rules  of  the 
society.^ 

The  being  concerned  in  either  unsanctioned  dissolution 
of  the  society,  or  unlawful  division  of  the  funds,  is  punish- 
able as  fraud.' 

1  Act  10  Geo.  IV.  c.  50,  §  25.  2  Ibid.  3  ibid. 

4  ibid.  *  §  20.  «  Ibid.  ^  Ibid. 


FRIENDLY   SOCIETIES — GAME.  95 

10,  Returns  to  be  made  by  Society* 
Eyery  society  must,  within  three  months  from  the  3l8t 
December  1835,  and  within  three  months  from  the  expiry 
of  each  term  of  five  years  thereafter,  transmit  to  the  Clerk 
el  tke  Peace  a  retom  of  the  sickness  and  mortality  ex* 
perienoed  by  the  society  within  the  preceding  five  years.* 
I£  a  society  shall  neglect  or  refuse  to  make  such  a  re- 
tain in  the  time  specified,  the  Clerk  of  the  Peace  is  to 
giro  die  society  immediate  notice,  and  if  the  return  be  not 
made  within  twenty-one  days  from  the  date  of  such  notice^ 
tibe  society  shall  therefore  lose  the  privileges  of  this  statute, 
ioiless  good  reason  why  the  return  could  not  be  made  be 
shewn  to  the  Justices  at  their  next  General  or  Quarter 
Sessions.* 

11.  Finality  of  Justices*  Judgments. 

In  all  matters  under  the  act,  the  decision  of  the  Justices 
is  to  be  finaL' 

12.  Complying  with  the  Statute. 

By  the  act  2  WilL  IV.  c.  37,  previously  formed  so- 
cieties may  obtain  the  benefit  of  the  act  10  Geo.  IV.  c. 
56,  by  conforming  thereto  on  or  before  Michaelmas  day, 
in  the  year  1834,  but  not  later. '^ 

GAME. 

f.   WHO  MAT  OR  MAT  NOT  KILL  GAME. 

I.  Qualification. 

The  old  qualification  for  killing  Game,  by  either  one's 
self  or  others,  is  the  having  in  property  (not  mere  supe- 
riority) a  plough-gate  of  land  within  Scotland.^ 


I  Act  10  Geo.  IV.  c.  56,  §  34.  «  §  3G.  3  §  29. 

«  Acts  WaL  IV.  c37,  §  I.    *  Act,  IC21,c.  31.  Hutch,  iv.  12,  §  I, (ii.  534.) 
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And  this  is  still  the  law.'  Hence  a  tenant  may  not  kill 
game  on  his  farm  but  by  authority  of  his  qualified  land- 
lord. 

And  hence  any  person  who  has  not  the  qualification 
himself,  may  not  kill  game  beyond  the  estate  of  a  qualified 
proprietor  who  gives  him  authority. 

[In  addition  to  the  above  qualification,  or  sanction  from 
a  person  having  that,  a  certificate  must  also  be  paid  for, 
to  entitle  any  individual  to  kill  game  on  his  own  or  his 
friend's  lands, — or  a  gamekeeper  or  other  servant  to  do  so, 
by  virtue  of  a  deputation,  over  his  master's  estate*  But 
the  penalties  for  want  of  a  game  certificate  are  not  re- 
coverable except  in  the  Court  of  Exchequer.^/-^^^^ 

2.  Offences  of  Unqualified  Persons. 

(a)  By  Old  Laws. 

The  offence  of  shooting  or  pursuing  game  without  the 
above  qualification  of  landed  property,  is  punishable  with 
a  penalty  of  L.100  Scots,  to  be  divided  between  the  Crown 
and  the  informer — ^without  power  of  mitigation.^ 

Justices  may  try  such  cases.' 

And  the  prosecution  may  be  brought  at  any  time.^ 

Proof  being  by  confession,  or  by  oath  of  accused,^  or  by 
oath  of  witnesses. 

(b)  By  New  Law. 

By  the  more  recent  Scottish  Game  Act  (13  Geo.  III.  c. 


1  Earl  of  of  Hopetoun  v.  Wight,  17th  January  1810,  shews  it  applies  to 
shooting ;  and  KeUy  v.  Smith,  27th  June  1780,  shews  this  is  the  sole  qua- 
lification  r^arded  in  law.  «  1621,  c  31.    Hutch,  ut  sup,  (ii.  639.) 

3  Hutch,  ibid.  4  Ibid. 

5  Reference  to  oath  of  accused,  no  other  mode  of  proof  being  pointed  out, 
was  found  competent  in  Procurator  Fiscal  of  Edinburgh  r.  David  Wilson, 
27th  June  1787- 
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54),  higher  penalties  are  imposed  for  the  illegal  posses- 
sion of  game. 

An  unqualified  person  having  in  his  possession  at  any 
season,  without  leave  of  a  qualified  individual,  any  hares, 
heath-fowl,  muir-fowl,  partridges,  pheasants,  qiudls,  snipes, 
or  termagan,  forfeits  L.  V  for  a  first,  and  L3^  for  any 
subsequent  offence.' 

An  unqualified  person  may  lawfully  have  in  his  pos- 
session game  from  the  estate  of  a  qualified  proprietor,  who 
has  given  him  permission. 

II.    CXOSE  TIME. 

1.  General  Penalty. 

Whoever  takes,  kills,  uses,  or  has  in  his  possession  game 
birds  during  close  time,  forfeits  L.5  for  each  bird.* 

2.  Exception, 

But  pheasants  taken  in  lawful  time,  and  kept  afterwards 
in  a  mew  or  breeding  place,  are  excepted. ' 

3.  Particular  Seasons  for  Game. 

The  forbidden  season'^  for  muir-fowl  or  termagan,  is  from 
10th  December  to  12th  August. 

For  heath-fowl,  from  10th  December  to  20th  August 
For  partridges,  from  1st  February  to  1st  September. 
For  pheasants,  from  1st  February  to  1st  October. 

4.  Prosecution  for  breach  of  Close  Time. 

Prosecution  under  this  act  must  be  brought  within  six 
months*^ 

The  public  prosecutor,  or  any  informer,  and  hence  the 
agent  of  any  game  association,  may  pursue.^ 

1  13 Geo.  III.  c  54,  §3.         2  ibid.  ^  1.         3  ibid.  §  2.         *  Ibid.  §  1. 
*  §  14.  «  ^  8. 

H 
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Two  Justices  form  a  quorum.' 

Proof  may  be  by  confession,  or  oath  of  the  accused,  or 
oath  of  one  witness  or  more.* 

5.  Penalties  for  Breach  of  Close  Time. 

The  penalty  is  not  mitigable,  and  goes  one  half  to  the  in* 
former,  and  the  other  to  the  poor,  or  repair  of  the  roads  of 
the  parish,  as  the  Justices  please.' 

The  penalty  not  being  paid  in  ten  days  from  final  con- 
viction, the  Justices  may,  (1.)  grant  warrant  for  levying  it 
by  distress ;  and  all  or  part  thereof  being  unrecovered,  they 
may  commit  the  offender  to  jail.* 

(2.)  Or  at  once  commit  him  to  jail ;  the  period  of  incar- 
ceration, in  either  case,  being  six  weeks  or  three  months, 
according  as  the  offence  is  a  first  or  a  subsequent  one.  ^ 

6.  Appeal  in  Cases  respecting  Close  Time, 

Appeal  by  either  party^  lies  to  the  next  circuit  Court  of 
Justiciary,  or,  where  there  is  none,  to  the  High  Court  of 
Justiciary  in  Edinburgh. ' 

Appeal  must  be  lodged  with  the  Justice  of  Peace  Clerk 
within  ten  days,^  and  also  a  bond  with  a  sufficient  cau- 
tioner, (to  be  judged  of  by  the  Clerk)  for  payment  of  the 
sum  awarded,  and  expenses.^ 

A  copy  of  appeal  must  also  be  served  on  the  opposite 
party,  personally,  or  at  his  dwelling,  or  on  his  agent  in  the 
cause,  fifteen  days  before  the  next  circuit,  or  sitting  of 
the  Court  of  Justiciary,  which  is  sufficient  summons. '  ° 

7.  Killing  Hares^  Deer,  8fc.  in  Snow. 
By  the  older  laws,  the  killer  of  deer,  hares,  or  rabbits. 


1  13  Geo.  III.  c.  64,  §  8.  «  Ibid.  3  §  10. 

4  §  9.  5  §  3. 

*  See  case  of  Gray  v,  Bonar,  23d  January  1816,  in  Court  of  Justiciary. 
Fac.  Col.        7  13  Geo.  III.  c.  64,  §  11.        «  Ibid.        »   §  12.        10  §  11. 
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in  time  of  snow,  forfeits  L.100  Scots,  half  to  the  King, 
and  lialf  to  the  informer.' 

Snch  offences  to  be  tried  as  those  against  the  ancient 
roles  regarding  qualification.     See  abwe, 

III.    SALE  OF  GAME. 

The  English  Act  as  to  the  licensed  sale  of  game  (1  &  2 
WilL  IV.  c.  32,)  has  no  counterpart  applying  to  Scotland. 

The  ancient  Scottish  Statute,  forbidding  the  buying  and 
selling  of  game  having  been  repealed,  the  sale  of  game, 
which  is  everywhere  openly  practised,  seems  to  be  lawful 
to  the  foUowincr  extent. 

1.  Probable  Extent  of  Legality. 

(a)  In  regard  to  Qualified  Persons, 

Any  qualified  person  may  sell  game. 

And  such  a  person,  by  virtue  of  his  qualification^  may 
oommonicate  to  an  unqualified  purchaser  a  right  to  buy 
game  from  him. 

Any  qualified  person  may  buy  game. 

But  he  cannot  at  the  same  time  authorise  an  unqualified, 
and  otherwise  unauthorised  seller  to  dispose  of  it  to  him. 

(b)  In  regard  to  Unqiudified  Persons. 

Hence,  in  the  case  of  an  unqualified  seller  of  game,  it 
would  appear,  that  if  he  have  authority  from  a  qualified 
person  to  buy  his  game,  he  may  purchase  that^  and  he  may 
sell  it  to  any  qualified  person. 

But  he  may  neither  buy  from,  nor  sell  to  any  unquali- 
fied person. 


»  Acts  1621,  c  32—1685,  c.  20.     Hutcli.  iv.   12,  J^  3.  (ii.  548,  and  foot 
note  A) 
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In  the  event  of  a  prosecution,  however,  a  dealer's  shew- 
ing authority  from  a  qualified  person  to  buy  his  game, 
might  justly  throw  upon  the  accuser  the  burden  of  proving 
the  game  in  question  was  not  that  included  in  the  sanction 
from  the  qualified  seller. 

IV.  TRESPASSING    IN  PURSUIT  OF  GAME. 

Trespassing  in  pursuit  of  game  is  the  subject  of  both 
old  and  recent  enactments. 

1.  Bi/  Earlier  Laws, 

By  the  earlier  Statutes,  hunting  (or  shooting),  or  hawk- 
ing, in  standing  corn  after  Easter,  or  hunting,  (or  shoot- 
ing,) within  inclosures,  or  woods,  or  broom,  without  leave, 
is  punishable  with  a  fine  to  the  King  of  L.10  Scots  for 
a  first,  L.20  Scots  for  a  second  offence,  and  forfeiture  of 
moveables  for  a  third  trangression ; '  which  last  may,  in 
practice,  be  resolved  into  a  discretionary  penalty. 

And  in  regard  to  these  laws  there  is  no  distinction  be- 
tween searching  for  game,  and  following  it  when  started 
elsewhere.* 

2.  Right  of  Landlord  to  Hunt^  8fc, 

A  tenant  cannot  hinder  his  landlord,  or  those  having 
the  latter's  leave,  from  shooting  or  hunting  over  his  farm, 
at  least  if  they  do  not  go  through  standing  corn,  or  where 
injury  may  be  anticipated,'  but  he  has  a  claim  against 
such  persons  for  actual  damage  done. 


»  1555,  c.  51—1685,  c.  20.     Hutch,  iv.  12,  §  4.  (ii.  650,  i.) 
2  Hutch,  ut  sup.  (ii.  551,   and  footnote  b.)     Case  of  Marquis  of  Tweed- 
dale  V.  Hugh  Dalrymple,  3d  March,  1778. 

3  So  decided  unanimously  in  the  case  of  Ronaldson  v.  Ballantyne,  Nov. 
•Jlst,  1804.     Hutch,  iv.  12,  §  4,  (ii.  651.) 
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3.  Poachers. 
Common  fowlers  hunting  (or  shooting)  on  any  grounds 
(without  distinction  as  to  enclosures,  &c.)  without  written 
authority  from  the  proprietor,  forfeits  for  each  offence 
L.20  Scots,  [half  to  to  the  informer,  and  half  to  be  at  the 
Judge's  disposal,]  besides  ^^  their  dogs,  guns,  and  nets,  to 
the  apprehenders  or  discoverers,"^ — by  the  term  common 
fowlers  are  to  be  understood  unqualified  persons,  who  make 
a  livelihood  or  business  of  poaching,  or  killing  and  selling 
game. 

4.  Forfeited  Articles  not  Seizable, 

It  is  to  be  observed,  that  the  articles  forfeited  may  not 
be  seized  6revt  manu  by  the  apprehender  of  the  delinquent, 
no  such  authority  being  given  in  the  statute,  (although 
game  may,  in  certain  cases,  be  taken  from  a  poacher  by 
a  new  law.  See  below,  v.  §  9 ;)  but  must  be  awarded  by 
the  judge.* 

And  the  Act  1707,  c.  13,  has  been  held  to  supersede  the 
Act  1621,  c.  31,  as  to  penalties.' 

V.    TRESPASSING  IN  PURSUIT  OF  GAME  BY  DAY. 

Trespasses  by  persons  unlawfully  pursuing  game  bv 
day,  are  the  subject  of  a  special  Act,  1  &  2  Will.  IV.  c.  68. 

1.  What  reckoned  Day  tinie. 

This  Act,  which  repeals  no  previous  laws,  relates  to  tres- 
passes in  the  day  time  only ;  that  is,  from  the  beginning 


»  Act  1707,  c  13.     Hutch,  iv.  12,  §  5,  (ii.  554.) 

*  Hutch,  ibid.  Case  of  Gregory  v.  Wemyss,  23d  January  1753.  Trial 
of  Mungo  Campbell  for  murder,  Dec.  1769. — Madaurin's  Criminal 
Caies. 

^  ^  decided  on  an  appeal  to  the  Glasgow  Circuit,  2d  Oct.  1803. 
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of  the  last  hour  before  sunrise,  to  the  end  of  the  first  hour 
after  sunset.' 

2.  Simple  Offence  and  Penalty. 

Whoever  comes  upon  any  land  without  the  proprietor's 
leave,  "  in  search  or  pursuit  of  game,  or  of  deer,  roe, 
^^  woodcocks,  snipes,  quails,  landrails,  wild  ducks,  or 
"  conies,"  by  day,  is  liable  in  a  penalty  of  not  more  than 
L.2,  besides  expenses;^  and  there  is  here  no  distinction, 
as  that  in  the  older  laws,  between  inclosed  and  uninclosed 
ground. 

.3.  Aggravated  Offence. 

Whoever  (in  the  day  time  too)  does  so,  having  his  face 
blackened,  colored,  or  disfigured,  for  the  purpose  of  dis- 
guise ;  or  being  one  of  five  persons  in  company  together, 
is  liable  to  a  penalty  of  not  above  L.5,  besides  expenses.' 

4.  Defence  of  Party. 

But  any  defence  that  would  have  been  good  in  an  action 
at  law  for  such  a  trespass  is  valid  against  this  act.^ 

5.   Trespasser  to  tell  his  Name^  ^c. 

Whoever  trespasses  in  any  of  the  above  ways,  may  be 
required  to  quit  the  lands,  and  to  tell  his  Christian  name, 
surname,  and  place  of  abode,  by  the  person  entitled  to  kill 
game  on  the  land,  or  the  occupier  of  the  land,  or  a  game- 
keeper or  servant  of  either,  or  other  person  authorised  by 
either  of  these ;  and,  in  case  of  his  remaining  or  returning 
to  the  lands,  or  refusing  to  tell  his  real  name,  &c.  or  giving 
too  general  a  description  of  his  place  of  abode,  he  is  liable 
to  a  penalty  of  not  more  than  L.5,  besides  expenses.^ 


1  Act  1  &  2  Will.  IV.  c  68,  §  3.  «  §  1.  3  ibid. 

4  Ibid.  ft  §  2. 
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6.  Arrest  of  Trespasser. 
And  any  of  the  above  parties  requiring  the  trespasser 
to  qiut  the  land,  or  to  tell  his  real  name,  &c.  or  any  as- 
sistant to  such  party  may,  on  the  oflFender*s  refusal,  &c. 
apprehend  and  carry  him  before  a  Justice  of  Peace ;  the 
previous  detention  of  the  offender  not  exceeding  twelve 
hours,  unless  a  warrant  be  procured,  which  may  be  used 
after  the  discharge  of  the  prisoner,  on  expiry  of  the  twelve 
hours.' 

7.   Trial  of  Offence. 

An  offender  may  be  tried  summarily,^ 

And  before  a  single  Justice. ' 

'ITie  owner  or  occupier  of  the  lands,  or  the  procurator 
fiscal  may  prosecute*'^ 

And  proof  may  be,  by  confession  of  party,  oath  of  one 
witness  or  more,  or  other  legal  evidence.* 

8.  Exception  of  Persons  Hunting^  §'c. 

These  rules  of  the  Act  do  not  apply  to  any  person  who 
is  with  hounds  or  grey-hounds,  in  fresh  pursuit  of  any 
deer,  hare,  or  fox,  started  on  other  land  where  he  was  en- 
titled to  hunt  or  course.^  But  trespasses  of  this  sort  may 
be  prevented,  and  damages  obtained  at  common  law. 
See  Fozesj  §  2. 

9.  Game  in  Trespasser's  Possession, 

If  a  trespasser,  in  the  meaning  of  this  act,  have  game 
in  his  possession  upon  any  land,  the  person  entitled  to  the 
game  there,  or  the  occupier  of  the  land,  or  a  game-keeper 
or  servant  of,  or  other  person  authorised  by  either  of 
them,  or  any  person  acting  by  order,  or  in  aid  of  any  of 


1  Act.  1  &  2  WilL  IV.  c  68,  §  2.  2  Ibid.  3  ibid.  «  Ibid. 

»  Ibid.  6  §  4. 
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tiicse,  may  demand  the  game  from  the  trespasser,  and 
on  his  not  immediately  delivering  it  up,  may  seize  it  for 
the  use  of  the  person  entitled  to  the  game  there.' 

]  0.  Assault  hy  Trespasser, 

Any  trespasser,  in  the  meaning  of  the  act,  who  assaults 
or  obstructs  any  person  acting  according  to  this  statute, 
is  liable  (over  and  above  any  other  penalty  in  the  act,) 
to  forfeit  a  sum  not  exceeding  L.5,  on  conviction  (as 
above,)  before  two  Justices  of  Peace;  who,  in  default  of 
payment,  may  commit  him  to  jail,  with  or  without  hard 
labor,  for  any  time  not  above  three  months.^ 

1 1 .  Prosecutions  under  the  Act, 

Prosecutions  under  this  act  must  be  commenced  within 
three  months.^ 

(a)  Summons, 

On  sworn  charge  against  party,  any  Justice  may  sum- 
mon him  to  appear  before  himself  or  any  one  or  two 
Justices  (as  the  case  may  require),  and  if  he  do  not  ap- 
pear, the  Justice  or  Justices  ("  upon  proof  of  the  due 
"  service  of  the  summons,  by  delivering  a  copy  thereof  to 
"  the  party,  or  by  delivering  such  copy  at  the  party^s 
"  usual  place  of  abode,  to  some  inmate  thereat,  and  ex- 
"  plaining  the  purport  thereof  to  such  inmate")  may  try 
in  absence,  or  grant  warrant  for  apprehending  the  party.* 

(b)  Apprehension  of  Accused. 

But  the  Justice,  to  whom  the  charge  is  brought,  if  he  sus- 
pect, from  sworn  information,  that  the  party  is  likely  to  ab- 


»  Act  I  iSc  2  Will.  IV.  c.  68,  §  6.  2  §  c.  ^  §  n, 

«  Ibid. 
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soond,  may  grant  warrant  for  apprehension  without  pre- 
vious summons.' 

(c)  Defence  of  Accused, 

The  accused  must  prove  any  defence  or  exception  he 
alleges.^ 

(d)  Witnesses, 

Any  Justice  may  summon  witnesses,  and  on  their  non- 
attendance  without  just  cause,  or  their  refusal  to  depone 
upon  oath,  the  Justice  or  Justices  trying,  or  any  other 
Justice  or  Justices,  upon  the  conviction  of  such  witnesses 
of  that  offence,  may  award  against  them  a  penalty  of  not 
above  L.5,' 

(e)  Conviction. 

Summary  convictions  under  this  act  are  to  be  drawn 
up  in  a  prescribed  form  \^     See  Appendix. 

And  transmitted  to  the  next  General  or  Quarter  Ses- 
sions, to  be  kept  among  the  records.  ^ 

The  Justice  or  Justices  convicting,  may  order  penalties 
to  be  paid  instantly,  or  at  any  time  specified  in  the  sen- 
tence/ 

And  in  default  of  payment  of  the  amount  and  expenses, 
the  offender  shall  be  imprisoned  in  the  jail  or  house  of 
correction,  with  or  without  hard  labor,  for  any  time  not 
beyond  two  months,  unless  payment  be  sooner  made.^ 

(f)  Penalties. 
Penalties  go  to  the  poor  of  the  parish.^ 

12.  Appeal. 
A  party  convicted  may  appeal  to  the  next  General 


>  A€tl&2  WiU.  IV.  c.  68,  §  11.  *  §  12.  3  J^  10.  <  §  9. 

*  §  13.  «  §  8.  7  lx)\d.  »  §  7. 
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or  Quarter  Sessions,  to  be  held  not  more  than  twelve  days 
later,  giving  the  complainant  written  notice  of  the  appeal, 
and  its  grounds,  within  three  days  from  the  conviction, 
and  seven  free  days  at  least  before  the  Sessions ;  or  within 
the  above  three  days  find,  before  a  Justice,  a  security  by 
bail-bond  for  his  appearance,  trial  of  appeal,  obedience  to 
the  judgment,  and  payment  of  the  expenses  to  be  awarded. 
But  upon  security  being  found,  the  party  is  to  be  liberated 
by  the  Justice. » 

13.  No  Review. 

No  review  by  a  higher  court  is  competent  on  ground  of 
want  of  form  or  otherwise.* 

14.  Iriformal  Commitment. 

And  a  warrant  of  commitment,  otherwise  defective,  is 
to  be  deemed  good,  if  bearing  truly  to  be  founded  on  a 
valid  conviction.^ 

1 5.  When  Civil  Damages  Barred. 

This  Act  does  not  bar  civil  action  of  damages,  unless 
where  the  same  party  has  instituted  or  sanctioned  prosecu- 
tion under  this  Statute.  ** 

16.  Prosecutions  of  those  Acting  under  the  Statute. 

Prosecutions  against  persons  acting  under  this  Statute 
must  be  begun  in  six  months,  and  written  notice  be  given 
the  defender,  one  month  at  least  before  commencement^ 

And  the  defender  shall  be  freed,  by  tendering  suffi- 
cient amends  before  the  suit,  or  paying  into  court  a  suffi- 
cient sum  after  action  brought.^ 


1  Act  I  &  2  Will.  IV.  c.  68,  §  14.  «  §  16,  3  ibid. 

*  §  16.  5  §  17.  ^  ibid. 
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VI.   TRESPASSES  BY  OFFICERS  OR  SOLDIERS. 

1*  Nature  of  Trespass  and  Prosecution* 

Any  military  officer  or  soldier  taking  or  killing  game 
(pigeons  or  other  fowls,  poultry  or  fish)  without  leave  of 
the  owner  of  the  grounds,  may  be  summarily  convicted 
by  oath  of  one  witness  before  a  single  Justice.' 

2.  Penalties. 

The  offending  officer  forfeits  L.5 ;  and  for  each  offend- 
ing soldier  his  commanding  officer  forfeits  L.l.^ 

3.  Consequences  of  Nonpaj/ment 

And  if  such  penalties  be  not  paid  in  two  days  after 
cM>nviction  and  demand  of  payment,  the  officer  liable  for- 
feits his  commission.' 

4.  Disposal  of  Penalties. 

Those  penalties  go  to  the  poor  of  the  parish.* 
And  those  provisions  are  continued  in  each  successive 
mutiny  act.^ 


The  going  armed  by  night  in  pursuit  of  game,  is  a  highly 
punishable  offence.     See  Crimes,  ii.  §  '2. 

Although  the  restrictions  respecting  Muirbum  were 
made  chiefly  for  the  sake  of  preserving  game,  that  has,  for 
sake  of  distinctness,  been  made  a  separate  title.  See  Muir" 
InoTL   As  to  the  killing  and  hunting  of  foxes.  See  Foxes. 


»  Hatdi.  !▼.  12,  §  2,  (ii.  646,  7.)  *  Ibid.  »  Ibid. 

*  Ibid.  ^  Ibid.  (iL  547,  foot  note  a.) 
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GAMING. 

1.   WTiai  Claims  Illegal  through  Gambling, 

By  express  statute,  no  action  is  admissible  on  debts  or 
bargains  founded  on  Gaming  by  play  or  bet* 

Or  even  for  money  lent  at  the  time,  and  for  the  known 
purpose  of  gambling.* 

And  this  rule  applies  to  a  bill  granted  for  a  game  debt, 
the  facts  being  referable  to  the  winner's  oath.^ 

2.  Money  Won  at  Play. 

By  a  Scottish  Act,*  found  to  be  in  force  in  1775,^  it  is 
provided,  that  if  by  gaming  within  the  space  of  twenty- 
four  hours,  or  if  by  any  wager  or  horse  race,  a  sum  above 
one  hundred  merks  (L5,  lis.  lA-d^j  the  surplus  must, 
within  the  next  twenty-four  hours,  be  made  over  to  the 
poor  of  the  parish  where  the  winning  occurs.^ 

3.  Justices  Competent 

Justices  of  Peace  are  empowered  to  judge  in  these 
cases,  and  if  any  Justice  or  other  magistrate  refuse  to  pro- 
ceed against  the  offenders,  he  is  liable  in  an  action  for 
double  the  surplus  (above  mentioned),  half  to  the  poor, 
and  half  to  the  informer.^ 

4.  Gamblers  by  Trade. 

The  first  cited  law  authorizes  any  two  Justices  of  Peace 
to  have  brought  before  them  any  person  whom  they  rea- 
sonably suppose  to  follow  gambling  as  his  main  calling, 


1  Act  9  Anne,  c.  14.  §  I,  Hutch,  iii.  10,  §  3,  (ii.  357,  8,  foot  notes) 

2  Ibid.  ibid.  3  Ibid,  ibid.*^  *  1621,  c.  14. 

5  Kirk  Session  of  Dumfries  v.  Kirk  Session  of  Kirkcudbright  and  Kel- 

ton,  N.  R.  .         «  Ibijt'    Act  1621,  c.  14. 

1  Act  1621,  c.  14.     Hutch,  ut  sup.  §  2,  (ii.  354,  5.) 
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and  if  he  cannot  shew  that  his  chief  means  of  support  is 
other  than  gaming,  they  must  take  him  bound  for  good 
behayiour  for  a  twelve  months  under  securities,  and  in 
default  of  these,  they  must  commit  him  to  jail ;  ^  and  if, 
while  under  caution  for  good  behavior,  he  play  or  bet  to 
the  amount  of  L.I  at  one  time,  that  shall  be  deemed  a 
forfeiture  of  his  bond  ^ 

5.  Gaming  in  Public  Houses. 

Other  kws  against  gaming,'  among  which  is  a  prohibi- 
tion against  play  in  public  houses,  do  not  come^  within  the 
cognizance  of  Justices;  but  it  might  be  right  to  with- 
hold a  licence  from  any  publican  who  tolerated  gaming  in 
his  premises. 

Several  British  Acts  against  gambling,  although  general 
in  their  terms,  do  not  seem  applicable  to  Scotland,  as 
many  of  their  important  provisions  could  not  be  executed 
here.^ 


GUNPOWDER. 

In  order  to  obviate  risk  from  gunpowder,  the  Act  12 
Geo.  III.  c  61,  (which  repeals  all  previous  enactments), 
lays  down  several  regulations,  as  matters  of  police,  re- 
specting, ist,  the  manufacture,  2d,  custody,  and,  dd,  tran- 
sport of  this  article. 

I.  Mills  and  Manufacture. 

Isty  No  mill,  or  other  establishment  for  the  manufacture 

1  Act  9  Anne,  c.  14,  §  6.  2  Ibid.  §  7- 

3  Soch  as  that  against  frandulently  winning  above  LJO.  9  Anne 
c  14,  §  & 

4  In  act  1^1,  c  14. 

*  9  Anne,  c  6.  10  Anne,  c  26.  «  Geo.  I.  c.  2.  12  G(n>  1 1,  c.  28. 
13  Geo.  II.  c.  19.  18  Geo.  II.  c.  ^.  30  Geo  II.  c  24.  42  Ge«».  III.  c. 
119.     See  Hotdi.  tUsvp.  §  3,  (ii.  355^71.) 
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of  gunpowder,  may  be  erected  without  previous  license 
from  the  General  Quarter  Sessions,  to  be  applied  for  and 
obtained  in  a  particular  manner.  ^ 

And  the  preparation  of  powder  in  a  manufactory  must 
be  conducted  under  certain  regulations.^ 

But  so  little  gunpowder  is  made  in  Scotland,  that  for 
those  rules  reference  may  be  made  to  the  Statute  itself. 

2.  Keeping  of  Gtmpcmder. 

2d,  There  may  not  be  kept  a  larger  quantity  than  200  lbs. 
by  any  dealer,  or  than  50  lbs.  by  any  other  person ;  unless 
in  a  mill  or  other  place  appointed  under  the  statute,  under 
penalty  of  forfeiting  all  the  powder  beyond  the  permitted 
quantity,  all  the  barrels  containing  the  former,  and  2s«  for 
every  pound  of  powder  so  forfeited.^ 

But,  for  the  use  of  any  mine  or  colliery,  300  lbs.  may  be 
kept  in  a  magazine  within  200  yards  of  the  mine ;  yet  be- 
ing beyond  the  prohibited  distance  from  any  town,  &c.* 

8.  Carriage  of  Gunpowder. 

3d,  Gunpowder  may  be  transported  by  land  or  water  in 
quantities  not  exceeding  100  lbs.  weight,  without  atten- 
tion to  any  rules.^ 

No  more  than  25  barrels,  containing  each  100  lbs.  at 
most,  may  be  carried  in  any  one  carriage  by  land.^ 

And  not  more  than  200  such  barrels  may  be  conveyed 
in  any  single  vessel  by  water.' 

Many  minute  provisions  for  due  care  on  the  part  of  the 
persons  having  a  charge  of  the  gunpowder  are  made,  and 


1  Act  12  Geo.  III.  c.  61,  §  13.  The  whole  of  this  statute  applies  to 
Great  Britain,  but  the  appeal  from  the  decision  of  the  Quarter  Sessions 
can  only  be  by  writ  of  certiorari,  to  the  Court  of  King*s  Bench,  §  14. 

8  §2— 12.  3  Ibid.  §11.  '      ^§12. 

*  §  22.  «  §  18.  '  7  Ibid. 
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fenced  with  penalties  by  the  Statute,  but  for  these  the  Act 
itself  should  be  consulted. 

4*  Proceedings  on  Offences, 

Warrants  to  search  for  and  detain  gunpowder,  made, 
kept,  or  conveyed  in  violation  of  the  Act,  may  be  granted  by 
any  one  Justice  of  Peace  on  probable  grounds  alleged  by 
one  person  on  oath.^ 

Prosecutions  for  penalties  and  forfeitures  must  be  in- 
stituted fourteen  days  after  seizure  or  offence,  as  the  case 
may  be.' 

And  may  be  brought  before  any  two  Justices  of  Peace, 
who  may  convict  and  decern  upon  admission  of  the  party, 
or  on  oath  of  a  single  witness.^ 

5.  Penalties. 

All  penalties  and  forfeitures  go  half  to  the  King  and 
half  to  the  informer.* 

Pecuniary  penalties,  with  the  expenses,  are  leviable  by 
distress  and  sale  on  warrant  of  the  Justices.^ 

And  in  default  of  means  of  payment,  the  Justices  may 
send  the  offender  to  hard  labor  in  the  house  of  correction, 
for  not  less  than  three  and  not  more  than  six  months.^ 

6.  Exemption. 

But  gunpowder  belonging  to  the  King,  or  destined  for 
his  Majesty's  service,  or  for  the  use  of  the  forces  or  militia, 
is  not  under  the  operation  of  this  act.^ 

HAWKERS  AND  PEDLARS. 

1.  Who  are  not  Travelling  Dealers. 
Ant  person  ^ay  sell  goods  at  legal  public  fairs  or  mar- 

1  12  Geo.  III.  c.  61,  §  23.  ^  §  27.  3  §  26.  «  Ibid. 

Slbid.  «Ibid.  7  §  29. 
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kets,  *  and  may  vend  "  fish,  fruit,  or  victuals,"  or  "  printed 
"  papers,  licensed  by  authority,"  within  twenty  miles  from 
his  or  her  usual  residence/^ 

Any  manufacturer,  or  worker,  may  personally,  or  by  his 
or  her  "  children,  apprentices,  or  known  agents  or  ser- 
"  vants,  usually  residing"  with  him  or  her,  sell  his  or  her 
own  works  "  in  any  mart,  market,  or  feir,  and  in  any  city 
"  and  market  town."^ 

But  for  any  other  travelling  dealers,  certain  rules  are 
laid  down  by  Statute. 

2.  Hawkers  need  a  License. 

He  must  take  out  an  annual  license  (on  1st  August) 
from  the  commissioners  appointed  to  grant  hawkers'  licen- 
ses'* [these  being  the  Lord  Provost  of  Edinburgh,  and  the 
SherilSs  of  Edinburgh,  Haddington,  and  Linlithgow]  under 
penalty  of  L.25.^ 

3.  Sign  of  Hawker, 

After  obtaining  his  license,  he  must  have  printed  or 
marked  '^  in  large  legible  Roman  capitals,  upon  the  most 
conspicuous  part  of  every  pack,"  «'  cart,"  &c.  in  which  he 
carries  his  wares,  and  of  the  "  room  or  shop"  where  he 
trades,  and  on  every  handbill  or  notice  he  issues,  "  the 
"  words  *  LICENSED  HAWKER,'  together  with  the  number, 
'*  name,  or  other  mark  or  marks"  on  his  license,  under 
penalty  of  L.IO  for  each  offence.^ 

4.  Signs  not  to  be  Used  hy  Unlicensed  Dealers, 

And  any  unlicensed  person,  bearing  words  to  such  effect 
in  the  above  situation,  forfeits  L.10  for  each  offence.^ 


1  Act  55  Geo.  III.  c  71,  §  15.  ^  §  16.  3  ibid. 

*§:5.  *§6.      '  6  §7.  7  §8. 
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5.  Hawher  must  Obey  his  License, 
Any  licensed  hawker,  trading  otherwise  than  permitted 
by  his  license,  forfeits  L.10  for  every  offence.^ 

6.  Hawker  to  shew  his  License  to  certain  Persons. 

He  must  also,  on  demand  of  any  person  authorised  to 
that  effect  by  the  Licensing  Commissioners,  and  shewing 
him  that  authority,  or  of  any  Sheriff,  Justice  of  Peace, 
Provost,  Constable,  or  other  Officer  of  the  Peace  in  the 
place  where  he  trades,  or  of  any  Officer  of  Excise  or  Cus- 
toms, or  of  any  person  to  whom  he  offers  goods  for  sale, 
shew  his  license  under  penalty  of  L.10;  and  in  case  of 
non-payment  he  is  to  be  committed  as  a  vagrant.^ 

7.  License  to  be  used  by  Holder  only. 

The  hiring  or  lending  out  of  one's  own  license,  or  the 
trading  with  the  license  of  another  person,  or  with  a  li- 
cense not  in  one's  own  name,  infers  a  penalty  of  L.25.' 

8.  Hawker  without  License. 

A  hawker  having  no  license,  or  refusing  to  shew  it, 
may  be  detained  by  any  person  till  an  officer  can  be  got, 
to  carry  him  before  a  magistrate.'^ 

And  any  constable  or  peace  officer  neglecting  or  re- 
to  aid  in  executing  this  Act,  forfeits  L.10.^ 


9.  Time  far  Prosecuting. 

Penalties  must  be  pursued  for  within  three  calendar 
months  afiter  the  fact.^ 

10.  Justice* s  Powers. 

A  Justice  of  Peace  may  grant  warrant  for  apprehending 
and  bringing  before  him  any  alleged  offender,  and  may 
commit  him  to  jail  till  the  hearing  of  the  charge,  unless 

1  Act  S5  Om.  III.  e.  71,  §  10.  S  Ibid.  '  §  12.  «  §  13. 

•  §  14.  •  §  27. 
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he  find  two  sufficient  securities  for  the  amount  of  bail  fixed 
by  the  judge,  to  appear  and  answer  to  the  charge.^ 

11.  Penalties. 

Pecuniary  penalties  to  the  amount  of  L.25  may  be 
awarded  by  a  single  Justice  of  Peace,  on  proof  by  con- 
fession, or  by  the  oath  of  one  witness.^ 

12.  Disposal  of  Penalties. 

Every  penalty  goes  half  to  the  King,  and  half  to  die 
informer  prosecuting.' 

13.  Non^paymevU  of  Penalties. 

On  non-payment  the  judge  is  to  grant  warrant  of  poind- 
ing and  sale,  for  the  sum  awarded,  and  expenses,  and  is  to 
commit  the  offender  to  jail  till  these  be  levied  or  paid.* 

But  no  detention  in  a  jail  or  house  of  correction  under 
this  Act  is  to  exceed  three  calendar  months.^ 

14.  Appeal. 

Appeal  from  the  sentence  of  one  Justice  to  the  next 
General  Sessions,  is  competent  for  a  party  coming  bound, 
with  two  sufficient  sureties  (to  be  approved  of  by  the  Jus- 
tice,) in  amount  of  the  penalty,  and  such  sum  as  the  Justice 
thinks  will  cover  the  future  probable  expense,  to  pay  the 
same,  should  the  sentence  be  affirmed.^ 

The  General  Sessions  are  to  examine  witnesses  on  oath, 
and  determine  the  matter  themselves,  or  report  the  facts 
of  the  case  to  the  Court  of  Exchequer  for  their  judgment.^ 

15.  Levying  of  King*  s  Share  of  Fines, 
Every  judge  awarding  a  penalty  under  this  Act  is  to 


»  Act  65  Geo.  III.  c.  71,  §  18.  *  §  18.  3  ibid.  ♦  Ibid. 

*  20.  «  §  21.  7  §  Ibid. 
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levy  the  King's  half  thereof,  and  pay  it  to  the  Collector  of 
Cess;^  and  is  to  send  an  account  of  the  amount  of  the 
penalty  to  the  clerk  of  the  licensing  Commissioners  within 
one  month  after  date  of  the  conviction.^ 

N^eel  to  pay  in  money  to  the  Collector  is  punishable 
with  a  penalty  to  the  like  amount^ 

Wilful  omission  to  pay  it  is  further  punishable  with  loss 
of  office  and  incapacity  to  serve  his  Majesty.^ 

Omission  to  transmit  an  account  of  any  penalty,  infers 
a  penalty  of  twice  the  amount  of  that  sum,  of  which  the 
account  has  not  been  sent^ 

16.  Prosecutions  for  Acts  done  under  the  Statute, 

Prosecutions  against  persons  for  doing  any  thing  under 
this  Act  must  be  raised  within  three  calendar  months  after 
the&ct^ 

And  a  party  so  prosecuted  in  the  Court  of  Session,  and 
prevailing,  is  entitled  to  treble  costs.  ^ 


HIGHWAYS. 


I.    ROADS  IN  GENERAL. 


Turnpike  roads  are  now  separated  from  other  High- 
wajrS)  and  placed  under  different  management ;  jurisdic- 
tion too,  in  regard  to  them,  is  regulated  by  distinct  laws, — 
local  Acts,  and  the  general  Turnpike  Statutes.^  See  P.  iii. 
Turnpike  BoadSf  p.  126,  &c 

But  formerly  all  public  ways  were  in  the  same  situa- 
tion in  which  those  not  turnpike  still  remain. 


1  Act 55 Geo.  III. c  71,  §24.         Mhid.        »§25.         *  Ibid.       *Ibid. 
•  §  27.  ^  §  26.  'See  Hutch,  if.  5,  §  5.  (u.  4«l.) 
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II.    HIGHWAYS  NOT  TURNPIKE. 

1 .  General  System. 

Those  highways  are  called  Parish  (or  sometimes  Statute 
Labor)  roads,  and  are  maintained  and  regulated  according 
to  enactments  which  were  once  of  universal  application. 

The  general  Acts  respecting  Justices  of  Peace,  ^  com- 
mitted to  these  magistrates  the  sole  superintendence  of 
public  roads,  &c.  ;^  a  later  enactment  united  the  Commis- 
sioners of  Supply  to  the  Justices  in  such  duties,'  and  se- 
veral British  Statutes  confirmed  the  Scottish  laws,  though 
with  some  partial  alterations. 

There  is,  therefore,  at  present  one  set  of  laws  regarding 
the  new  class  of  highways,  and  another  regarding  the  old. 

With  highways  are  united  bridges  and  ferries,  as  matters 
of  public  utility  and  police. 

2.  Managers  of  Parish  Roads, 

All  powers  of  management  are  conferred  equally  on 
Justices  of  Peace  and  Commissioners  of  Supply.* 

They  were  directed  to  assemble  twice  in  each  year, 
at  the  stated  meeting  of  Commissioners  of  Supply,  (dOth 
April)  and  at  the  Michaelmas  court  of  Freeholders,  on  the 
same  notice  as  Commissioners  of  Supply.  ^ 

Any  five,  (or  in  Clackmannan,  Cromarty,  and  Kinross, 
any  three)  form  a  quorum;  and  they  may  adjourn.^ 

They  may  appoint  officers  to  execute  the  laws  respect- 
ing roads,  &c.  and  impose  a  penalty  of  L.5  on  any  person 
refusing  to  act  in  such  a  capacity.^ 


»  1617,  c.  8.     1661,  c.  38.  «  Ibid,  and  Hutch,  iv.  5,  §  2,  (ii.  471.) 

S  1686,  c.  8.  ♦  Ibid. 

*  1  Geo.  III.  c.  53;  but  by  the  Reform  Act  the  Commissioners  of  Sup. 
ply  now  represent  in  all  respects  the  Freeholders. 

«  Hutch,  u/  tup.  §  3,  (ii.  472.)  '  Ibid. 
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The  United  Meeting,  or  Board  of  Justices  and  Com- 
mhsioners,  is  to  take  ail  measures  for  the  keeping  of  the 
roads,  and  the  dividing  of  the  work  to  be  expended  upon 
them.^ 

It  18  also  to  make  a  record  in  its  books  or  annual  report 
upon  the  state  of  the  roads,  &c.  and  the  amount  of  labor 
bestowed  on  their  repairs.^ 

a  Statute  Labor— niiat? 

The  means  of  repairing  the  roads  are  the  Statute  Labor, 
IM*  amount  of  work  appointed  by  law  to  be  furnished  an- 
nually for  that  purpose  ;^  and  the  road  and  bridge  money, 
€ft  assessment,  to  fill  up  the  deficiency  of  the  former.^ 

4.   Who  Liable  for  Statute  Labor, 

The  persons  liable  to  give  Statute  Labor  are,  all  tenants, 
cottars,  and  laborers,^  including  inhabitants  of  Royal 
Burghs,  artificers,  &c. ;  the  only  exceptions  being  in  favor 
€i  sailors  employed  in  distant  or  coasting  voyages,  colliers, 
and  others  engaged  in  collieries.^ 

Heritors  do  not  furnish  Statute  Labor,  but  may  be  called 
on  to  supply  its  insufficiency.^ 

5.  Amount  of  Statute  Labor. 

The  number  of  days  of  work  is  six  a-year  for  the  first 
three  years,  and  four  for  each  year  thereafter.^ 

6.  Time  for  Statute  Labor. 
The  seasons  are  two,  between  which  the  labor  is  to  be 


1  lOO,  c  10.  2  5  Geo.  I.  c.  33. 

3jUcsiei7,c8.     1669,  c  16.     1670,c.9.     5  Geo.  I.  c.  3U. 
Aflvtch.  ir.  6,  §  5,  (iL  484,  foot  note  A.) 

ft  5  Geo.  L  c.  30,  §  3.  <  Hutch,  ut  tup,  (ii.  483,  4,  foot  notes.) 

T  litt,  c  16.     Hatch,   ui  sup.  (u.  484.)  •  1669,  c  16w 
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divided — any  period  before  the  last  of  Jane,  not  being  seed- 
time ;  and  any  time  after  harvest  * 

7.  Carts i  Horses,  and  Tools. 

Those  having  carts  and  horses  must  bring  them  too.  * 
Others  must  bring  the  requisite  implements.' 

8.  Call  for  Statute  Labor. 

Intimation  of  a  call  to  perform  Statute  Labor  must  be 
given  in  the  parish  churches  on  the  Sunday  preceding  the 
proposed  working  days.* 

9.  Penalties  for  Default. 

Whoever  fails  to  attend,  or  to  send  a  substitute,  for- 
feits Is.  6d.  for  each  day  of  absence,*  and  SOs.  Scots  (or 
2s.  6d.)  for  each  day's  non  attendance  of  a  man  and  horse.  ^ 

When  the  roads  to  be  repaired  are  distant,  the  Joint 
Board  may  commute  personal  service  at  the  rate  of  6s. 
Scots,  (or  6d.)  for  each  person,  and  12s.  Scots,  (or  Is.)  for 
each  horse  yearly.*^ 

10.  Arrangement  of  Repairs. 

The  Joint  Board  has  full  powers  as  to  determining 
which  roads  in  the  district  to  repair.^ 

But  in  case  of  places  so  remote,  that  the  laborers  cannot 
come  and  go  and  work  a  day's  work  in  one  day,  the  amount 
of  the  above  commutation  is  all  that  can  be  demanded  by 


»  6  Geo.  I.  c.  30,  §  3.     Hutch,  iv.  6,  §  2,  (ii.  485,  6.) 

2  Hutch,  utsup,  (ii.  485.)     1669,  c  16.     1670,  c  9. 

3  Ibid.  ibid.  4  Ibid.  Act  1669,  c.  16. 
A  5  Geo.  I.  c.  30,  §  3.     Hutch,  ut  sup.  (ii.  487.) 

6  ]669,  c  16.     Hutch,  ut  tup.  7  1670,  c.  9,  Hutch,  ut  sup,  (u.  467.) 

8  Case  of  Justices,  &,c  of  Berwickshire  v.  Tenants  of  Coldingham,  4th 
January  i7A7«     Hutch,  ut  sup.  (ii.  486,  and  foot  note  b.) 
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way  of  penalty  for  non  attendance,  instead  of  the  higher 
forfeiture.' 

11.  Employment  of  Penalties. 

Penalties  are  to  be  employed  in  hiring  workmen,  &c. 
for  the  roads.  ^ 

12.  Imposition  of  Penalties. 

They  may  be  imposed  by  any  five,  (t.  e.  a  quorum)  of 
the  Joint  Board,  (whether  those  present  be  Justices  or 
Commissioners,)  and  levied  by  their  warrant  of  distress 
and  poinding;'  or  in  case  of  the  dOs.  Scots  penalty,  for 
absence  of  a  man  and  horse,  by  poinding  alone.'* 

Parties  having  no  poindable  property  may  be  punish- 
ed by  imprisonment^ 

13.  Apportioning  and  Commuting  of  Statute  Labor. 

The  Statutes  have  left  to  the  discretion  of  the  Joint 
Board  to  fix  the  number  of  carriages  to  be  performed  by 
tenants,  according  to  the  extent  of  their  farms,  ^  but  in 
several  places  it  has  become  customary  to  follow  the  simple 
and  sqpparently  fiur  rule  of  taking,  by  way  of  commuta- 
tion for  Statute  Labor,  a  certain  per  centage  on  the  rents. 

14^  Assessment  in  aid  of  Statute  Ldihor. 

Should  the  Statute  Labor  prove  inadequate  for  the  repair 
of  the  highways,  &c  the  want  is  to  be  supplied  by  the 
Road  and  Bridge  Money,  which  is  an  assessment  never  ex- 
ceeding 10s.  Scots  on  the  L.100  Scots  of  valued  rent  per 
annum  laid  upon  the  heritors  by  themselves,  and  the  Com- 


*  CTase  of  Justices,  &c.  of  Berwickshire  r.  TexuinU  of  Coldingham,  4th 
Jaimary  1757.     Hatch,  iv.  5,  §  3,  (ii.  487.) 

*lf70,c.9.     Hutch.  tt/«up.ii.  488.  '  d  Geo.  I.  c  30,  §  7. 

I,  c.  IS.                           &  Ibid.  «  Hutch,  ut  sup,  ii.  485. 
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missioners  of  Supply  at  a  special  meeting  on  the  first 
Tuesday  of  June,  and  leviable,  like  commutation  of  Sta< 
tute  Labor,  by  poinding  on  warrant  of  the  Joint  Board 
of  Justices  and  Commissioners  of  Supply.  ^ 

15.  Breadth  of  Roads. 

With  regard  to  the  condition  of  highways, 
The  legal  width  of  highways  (not  under  the  new  Turn- 
pike Acts)  is  twenty  feet  within  the  banks  and  ditches.^ 

But  they  may  be  kept  broader  where  they  have  pre- 
viously been  so ;  and  may  be  made  wider  where  required, 
but  not  beyond  thirty  feet.^ 

1 6.   Widening, 

An  order  for  widening  a  road  to  twenty  feet^  may  be 
made  by  any  two  members  of  the  Joint  Board.* 

Appeal  from  them  lies  to  the  first  general  meeting  of 
the  Justices  and  Commissioners,  whose  decision  is  final.^ 

For  widening  to  thirty  feet,  the  two  members,  instead  of 
making  an  order,  give  in  a  written  report  to  the  next 
general  meeting  of  the  Joint  Board,  who,  after  hearing 
parties,  decide  finally.^ 

Owners  and  lessees  must  be  satisfied  for  the  ground  to 
be  taken  beyond  twenty  feet,  or  the  actual  old  breadth, 
and  for  the  damage  by  removing  fences  before  the  land 
can  be  used.' 

Where  no  previous  agreement  has  been  made  with  re- 
gard to  the  value  and  damage,  the  Sheriff  is  applied  to  for 
summoning  a  Jury  to  estimate  the  amount;  thirty  days 
notice  of  the  diet  for  the  Jury's  meeting  being  given  to 
the  landowner,  the  sum  awarded  being  paid,  and  the  dis- 


>  1669,  c.  16.     5  Geo.  I.  c.  30.    11  Oeo.  HI.  c.  53. 

«  1669,  c.  16.     11  Geo.  III.  c.  53,  §1.  '11  Geo.  III.  c.  53,  §  2,  3. 

*  Ibid.  §  6.  *  Ibid.  «  Ibid.  ^  Ibid. 
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charge  lodged  with  the  Sheriff-Clerk,  the  ground  may  be 
used.' 

For  payment  of  snch  compensations,  the  Commissioners 
of  Supply,  at  their  annual  meeting  for  assessing  the  Land* 
Tax,  must  impose  a  fiurther  assessment  to  the  above  end.^ 

17.  Irgury  front  Hedges. 

A  road  being  injured  by  adjoining  hedges,  they  may  be 
caused  to  be  new  set,  or  cut  down  to  a  height  of  three 
feet  above  the  bank :  for  this  object  the  Surveyor  must 
make  presentment  to  the  Justices  in  Special  Sessions  for 
the  district, — the  Justices,  or  any  two  of  them,  may  sum- 
mcm  the  land  occupiers  to  appear  before  the  Justices  in 
their  next  general  meeting,  when,  if  deemed  fit,  a  precept 
may  be  issued  directing  the  Surveyor  of  the  roads  to  give 
written  notice  at  the  dwelling-place  of  the  landowners  con- 
cerned, that  the  hedges  must  be  new  made,  or  cut  low, 
within  thirty  days  after  notice.^ 

And  in  their  default,  the  Surveyor  may  execute  the 
work,  and  if  repayment  of  the  expense  be  not  made  in 
fourteen  days,  it  may  be  levied  by  distress  on  precept  of 
the  Justices  at  their  monthly  or  other  public  meeting  in 
or  near  the  district.^ 

But  the  period  for  thus  cutting  hedges  is  between  the 
last  day  of  September  and  the  first  day  of  February.^ 

18.  Line  of  Roads. 

With  respect  to  the  line  of  roads. 

The  Joint  Board  is  incompetent  to  adopt  an  entirely 
new  line  of  road,  but  a  general  meeting  may  authorise  a 
partial  change  to  be  made, — ^appointing  a  committee  of 


1  11  Geow  III.  c.  .*»,  §  7,  8.  2  11,2^,  g  9 

'  7  G«OL  II.  c.  9,  §  1.     Hutch.  iF.  5,  §  3,  (ii.  473,  foot  note  e) 

«  IMd.  §  2.     Ibid.  5  Ibid.  §  1.     Hatch,  ibid. 
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three  of  their  number  to  mark  out  the  new  line,  to  estimate 
on  oath  the  landowner's  damage,  and  return  to  them  such 
estimate  in  writing, — the  amount  of  compensation  must  be 
settled  before  the  work  can  be  executed.^ 

The  amount  of  damages  due  to  landowners,  in  such  cases, 
is  to  be  defrayed  by  the  county  at  large.  ^ 

19.  Casting  about  Roads. 

Heritors  may,  at  sight  of  the  Joint  Board,  and  entirely 
at  their  own  proper  expense,  alter  or  "  cast  about"  a  road, 
but  not  remove  it  "  above  200  ells  upon  their  whole 
ground,"  an  expression  which  has  been  variously  inter- 
preted, but  which  seems  to  refer  to  the  length  of  the  new 
line  rather  than  its  distance  from  the  old  one.^ 

20.  Shutting  up  Boads. 

The  Joint  Board  may  shut  up  bye  roads  which  have  be- 
come unnecessary,^  but  no  horse  or  foot  road  to  kirk  or 
mill.^ 

The  Justices  alone,  however,  may,  under  the  general 
Turnpike  Act,  stop  any  roads  which  are  unnecessary,  or 
give  rise  to  evasion  of  tolls. ^)  See  P.  in.  Turnpike 
ItoadSf  p.  126,  &c. 

Although  two  roads  be  near  each  other,  yet  if  both  are 
useful,  one  of  them  cannot  be  shut  up  on  the  ground  of  their 

propinquity. ' 

21.  Bridges  and  Ferries. 

The  Joint  Board  may  make^  as  well  as  repair,  bridges, 
and  establish  as  well  as  improve  ferries.^ 

1  1669,  c.  16.     Hutch,  iv.  5,  §  3,  (ii.  474.) 

2  11  Geo.  III.  c.  63,  §9. 

3  Acts  16(J1,  c  41 ;  and  1685,  c.  39.  Hutch.  tU  sup,  (ii.  476,  and  note  e,) 
*  Hutch,  ut  sup.  (ii.  476.)  *  Ibid. 
«  I  &  2  Will.  IV.  c.  43,  §  70.                                     '  Hutch,  ui  sup, 

"  5  Geo.  I.  c.  30,  and  the  older  Act  1669,  c  16,  the  latter  of  which 
related  to  Justices  of  Peace  alone. 
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And  when  these  are  on  the  confines  of  shires,  the  Jowt 
Boards  of  each  must,  on  being  convened  by  the  Sherifi^ 
meet  and  adjust  the  expenses  in  proportion  to  the  valua- 
tion of  the  counties.^ 

On  the  police  of  ferries  in  such  situations,  the  Joint 
Boards  are  to  correspond  with  their  brethren  on  the  oppo- 
site side,  and  must  punish  offenders  against  the  regula- 
tions laid  down.* 

22.  Police  of  Roads  {not  Turnpike.) 

(a)  Mischief  to  Roads^  Sfc. 

Persons  injuring  roads,  bridges,  or  ferries,  may  be  con- 
vened before  the  Joint  Board,  who  may  contact  on  confes- 
sion or  other  proof. ' 

And  water  or  other  impediment  being  found  on  the 
road,  it  is  to  be  presumed  to  have  been  put  there  by  the 
laborers  on  the  adjoining  land,  and  they  are  to  be  held  as 
convicted,  reserving  to  them  to  convene  the  real  offenders 
before  the  Board.^ 

In  such  cases  the  punishment  is  arbitrary  fine,  leviable 
by  poinding.^ 

(b)  Danger  near  Roads. 

Whoever  digs  a  pit  or  hole  in  a  common  or  waste 
ground  near  a  highway,  must  fence  the  same  while  open, 
and  within  fourteen  days  after  it  has  ceased  to  be  used, 
most  fill  it  up  or  fence  it  round,  and  keep  up  the  fence, — 
and  in  case  of  neglect,  any  one  Justice  may  order  him  to 
do  what  is  reqidred, — and  on  failure  to  obey,  ten  days 
after  the  order  has  been  received  by  the  party  or  left  at 


1  5  Geo.  I.  c  30,  and  the  older  Act  1669,  c  16.  ut  sup. 

t  lUd.  3  1<?69,  c.  16. 

«  Ibid.  &  ll'id. 


124  HIGHWAYS    (not    TURNPIKE.) 

his  house,  any  Justice,  on  proof  of  the  offence,  and  of  ser- 
vice of  the  order,  may  impose  on  him  a  penalty  of  from 
L.2  to  L.IO,  leviable  by  distress,  and  applicable  to  the 
execution  of  the  neglected  work,  and  to  repair  the  roads  as 
the  Justice  may  direct.* 

(c)  Oumer's  Name  on  Carts. 

Every  cart,  or  other  such  carriage,  must,  immediately 
on  being  made,  or  within  fourteen  days  after  acquisition 
from  a  former  proprietor,  have  painted,  in  a  conspicuous 
part,  in  a  different  color  from  the  body,  the  owner's  name 
and  abode,  with  a  number,  where  the  owner  has  more 
than  one,  under  penalty  of  from  5s.  to  20s. — for  a  false 
name  or  address,  the  forfeiture  is  of  any  sum  under  40s.* 

(d)  Driving  Carriages. 

Any  chaise-driver  driving  from  within  the  chaise,  or 
any  carter  or  driver  of  a  carriage,  not  usually  driven  from  the 
vehicle  itself,  riding  on  his  cart,  &c.  without  some  person  to 
guide  it,  on  any  street  of  a  city  or  town,  or  on  any  high- 
way within  six  miles  of  Edinburgh,  four  of  Glasgow,  or 
two  of  any  other  city,  burgh,  market-town,  or  burgh  of 
regality  or  barony,  or  hurting,  damaging,  or  impeding  any 
person  or  carriage,  or  not  dismounting  elsewhere  when 
called  on  to  do  so  by  any  person  who  apprehends  danger, 
forfeits  a  sum  not  above  10s.  if  he  be  not  the  owner,  or 
not  above  20s  if  he  be.' 

(e)  Driving  Carts. 

Two  or  more  carts  together,  must  be  driven  following 
one  another,  and  in  carts,  &e.  drawn  by  two  horses,  the 


1  26  Geo.  II.  V.  28.     Hutch,  iir.  5,  §  4,  (ii.  482.) 
*  12  Geo.  III.  c.  45,  §  4.     Hutch,  ut  sup,  (ii.  481.) 
^  Same  Act,  §  5.     Hutch.  tU  tup,  (ii.  478,  9.) 
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ludter  or  bridle  of  the  foremost  horse  must  be  tied  to  the 
bridle  or  halter  of  the  hindermost  horse,  the  rope  or  bridle 
of  whidi  most  be  in  the  driver's  hand,  under  penalty  of 
from  5s.  to  208.' 

(f)  Driving  Horses^  §t. 

Drirers  of  horses  or  other  beasts  must  not  wilfully  ob- 
stmct  or  endanger  passengers  by  them,  but  must  drive 
diem  in  a  conseeutiye  line,  having  a  bridle  or  halter  £Eist- 
ened  to  the  head  of  each  animal ;  and  the  driver  of  a  cart 
most  not  leave  it  unyoked  on  any  street  or  highway,  un- 
less at  the  time  of  loading  or  unloading,  under  penalty  of 
from  56.  to  20s.  ^ 

Drivers  of  carts,  &c.  or  loaded  beasts  of  burden,  must, 
OD  meeting  another  cart,  &c.,  or  loaded  beast  of  burden, 
ke^  to  their  own  left  or  near  side,  under  penalty  of  from 
5s.  to  20s.' 

(g)  Apprehension  of  Offenders. 

Any  person  seeing  a  driver  commit  any  of  the  above 
<^EeDoes  may  detain  his  cart,  &C.,  and  the  party  injured, 
who  means  to  prosecute,  may  seize  the  offender  and  carry 
liim  before  a  Justice  of  Peace,  and  if  the  accused  resist 
tlie  detention  of  himself  or  cart,  he  is  liable  to  forfeit  20s.  ^ 

(h)   Trial  of  Offenders. 

All  such  cases  may  be  tried  summarily,  and  on  proof  by 
ooofession  of  the  accused  or  bv  oath  of  one  witness. ' 

(i)  Penalties. 
If  the  penalty  awarded  be  not  paid,  or  security  for  it 

1 18  Geo.  in.  c.  45,  §  6.     Hutch.  !▼.  5,  §  4,  (H.  479.) 
s  Sme  act,  §  7.    Hutch,  vt  tup.  (ii.  479,  80.) 

3  Same  act,  §  8.     Hutch,  ut  ntp.  (ii.  480.) 

4  Same  act,  §  11.     Hutch.  tU  tup.  (ii.  481,  note  c.) 
A  Sameact,  §  9.    Hutch,  ibid. 
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given  in  twenty-four  hours  after  sentence,  the  Justice 
grants  warrant  to  a  constable  to  sell  the  articles  detained 
to  pay  the  amount  of  the  penalty  and  the  expense  of  keep- 
ing the  detained  effects,  the  latter  sum  to  be  fixed  by  the 
Justice  who  tried  ;  but  if  the  articles  detained  be  not  the 
property  of  the  offender,  and  the  penalty  be  not  instantly 
paid,  or  security  first  given,  the  Justice  is  to  commit  him 
to  jail  for  two  months,  unless  payment  or  security  be 
earlier  obtained,' 

(k)   Time  for  Prosecution. 

Prosecution  for  such  offences  must  be  brought  within 
three  months.* 

(l)  Disposal  of  Penalties. 

Penalties  go  half  to  the  informer  and  half  to  the  col- 
lector of  the  land  tax,  as  in  aid  of  the  funds  for  detection 
and  punishment  of  vagrants.' 

(m)  Appeal. 

Appeal  lies  to  the  next  Quarter  Sessions,  whose  deci- 
sion is  final.^ 

III.    TURNPIKE  ROADS. 

1.  How  Ruled  in  General. 

The  management  of  turnpike  roads  has  been  long  se- 
parated from  that  of  other  highways,  and  been  vested  in 
special  trustees  appointed  by  local  road  Acts.  See  P.  i. 
Roads  in  General^  p»  115. 

Justices  of  Peace,  however,  have  judicial  cognizance  of 
many  matters  relative  to  turnpike  roads. 

1  12  Geo.  III.  c.  45,  §  11.     Hutch,  iv.  5,  §  4,  ii.  481,  note  e, 

3  Same  act,  §  14.     Hutch.  Ibid.  ^  Same  act,  §  13.     Hutch,  ibid. 

^  Same  act,  §  14.     Hutch,  ibid. 
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A  variety  of  those  are  ruled  by  the  local  Acts  only. 

Bat  some  provisions  of  universal  application  are  made 
by  the  general  Turnpike  Act  embracing  the  whole  of  Scot* 
land. 

2.  Present  Turnpike  Act. 

Tie  Act  now  in  force  is  the  1  &  2  WilL  IV.  c  43,  (Idth 
October  1881,)  which  repeals  all  previous  laws  in  so  &r 
as  they  concerned  turnpike  roads  and  the  keepers  of  UA- 


3.  Competency  of  Justices. 

In  some  matters  a  single  Justice  is  competent  to  decide 
and  act — ^in  others,  two  Justices  must  concur — and  in 
others,  the  bench  of  Justices— or  Justices  at  stated  meet- 
-or  only  in  Quarter  Sessions,  have  jurisdiction. 

4.  Jurisdiction  of  a  Single  Justice. 
1st,  One  Justice  may  take  cognizance  of  the  following 


(a)  Refusal  to  Pay  Toll. 

On  any  person  refusing  to  pay  toll,  authorised  by  a 
local  Turnpike  Act,  the  toll  collector,  with  sudi  assistance 
as  he  can  procure,  may  seize  and  detain  the  beast  or  car- 
riagne  for  which  the  toll  had  been  refused,  or  any  goods  of 
the  person  revising  to  pay,  except  the  bridle  or  reins  of 
any  beast,  separate  from  the  beast 

And  if  the  toll  and  charges  of  detention  be  not  paid 
within  lour  days,  the  detainer  may  complain  to  any  Justice 
of  Peace,  who,  <m  hearing  the  opposite  party,  or  on  his 
defiEialt,  after  forty-eight  hours  notice  given  personally  or 
at  his  dwelling,  may  summarily  determine  the  point,  and 

1  Act  1  &  2  WUL  IV.  c.  43,  §  1. 
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grant  warrant  to  sell,  by  public  roup,  all  or  part  of  what 
has  been  seized  and  detained,  to  the  amount  of  the  toll 
and  all  expenses. ' 

(b)  Removal  of  Tollman. 

On  refusal  of  any  discharged  toll-gatherer  or  other  per- 
son to  deliver  up  a  toll-house  within  three  days  after 
notice  of  his  own  discharge,  or  of  the  new  appointment  (as 
the  case  may  be),  any  Justice  of  the  shire  may,  by  war- 
rant under  his  hand,  order  a  constable  or  other  peace-offi- 
cer to  remove,  in  the  daytime,  the  persons  and  effects  in 
the  toll -house,  and  put  the  proper  person  in  possession.' 

(c)  Disposal  of  Old  Roads. 

When  trustees  are  to  dispose  of  old  roads,  &c.  these 
must  be  offered,  first,  to  the  original,  and  next  to  the  ad- 
joining owners;  and  if  they  refuse  to  buy,  there  is  suffi- 
cient proof  of  the  offer  and  refusal,  if  any  person,  not  in- 
terested, make  oath  to  the  facts  before  any  Justice  of  the 
shire  where  the  roads  are  situated.' 

(d)  Animals  Feeding  or  Straying  on  Roads. 

The  person  having  charge,  or  the  owner  of  any  animals 
pasturing  or  straying  on  a  turnpike  road,  is  liable  in  a 
penalty  of  not  more  than  5s.  for  each  animal. 

A  trustee,  or  the  surveyor,  or  any  person  authorised  by 
them,  may  detain  such  animals  till  the  penalty  and  ex- 
penses be  paid. 

And  if  these  be  not  satisfied  within  three  days  after 
notice  of  the  detention  being  given  on  the  two  nearest  toll- 
bars,  any  Justice  of  the  shire  may  authorise  the  animals  to 
be  sold  to  pay  the  penalty  and  expenses.* 


I  Act  I  &  2  Will.  IV.  c.  43,  §  44.  «  §  65. 
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5.  Proceedings  of  a  Single  Justice, 
In  the  cases  oc^izable  by  a  single  Justice,  he  may,  if 
he  diink  fit,  on  considering  the  nature  of  the  case,  pro- 
ceed summarily,  and  grant  warrant  for  bringing  parties  be- 
fore him;  and  may  determine  the  matter,  and  grant  war- 
rant for  levying  penalties  by  poinding  and  sale ;  and  on 
retom  of  no  effects,  or  on  the  Justice  being  satisfied  that 
no  effects  can  be  found,  he  may  proceed  to  commit  the 
offender  to  jail  (as  under,)  keeping  in  such  cases  a  record 
of  die  charge  and  judgment. 

6.  Powers  of  Trustees,  Sfc,  to  Apprehend  Offenders. ' 

Trustees  and  other  officers,  with  such  assistants  as  they 
call,  or  any  person  seeing  an  offence  conmiitted  against 
tliis  or  any  other  Turnpike  Act,  may  seize  any  unknown 
offender,  and  carry  him  before  any  Justice  of  the  shire 
where  the  offence  was  committed,  or  the  offender  was 
taken,  who  shall  forthwith  examine  the  prisoner,  and  dis- 
charge or  commit  him  till  caution,  dejudicio  sistij  be  found ; 
or  shall  proceed  with  the  case  summarily.  * 

7.  Indorsation  of  Warrants. 

To  give  warrants  and  sentences  of  Justices  effect  in  any 
other  coonty  than  that  where  they  were  issued,  they  must 
be  indorsed  by  any  one  Justice  of  the  shire  where  they 
are  to  be  executed.' 

d.  Jurisdiction  of  Two  Justices. 
2d.  Two  Justices  must  concur  in  these  cases. 

(a)  Ejectment  of  Tacksman  of  Tolls, 

For  the  ejectment  of  a  Tacksman  of  Tolls  in  arrears,  the 
Clerk  or  Tacksman  of  the  road  may,  one  month  after  the 


'  ^ct  l&2  WiU.  IV.  C.43,  §  111.  ^§113.  ^  %  Wo. 
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rent,  or  an  instalment,  has  become  due,  complain  to  any 
of  the  Justices  of  the  shire,  who-  may  summon  the  Tacks- 
man, and  hear  and  determine  the  matter  summarily,  and 
on  being  satisfied  the  rent  or  instalment  is  yet  due,  may 
grant  warrant  for  instant  ejectment.' 

(b)    Taking  Materials  for  Roads. 

Fourteen  days  before  taking  road  materials  from  any 
inclosed  land  whence  those  have  not  been  regularly  taken, 
a  written  notice,  signed  by  two  Trustees,  must  be  given 
to,  or  left  at  the  house  of  the  proprietor  and  occupier  of 
the  land,  or  his  known  agent,  calling  on  him  to  appear  be- 
fore any  two  Justices  of  the  shire,  and  shew  cause  why  the 
materials  should  not  be  taken ;  and  whether  the  party  ap- 
pear or  not  (the  notification  being  proved  on  oath,)  the 
Justices  may  make  any  order  they  think  fit.* 

9.  Jurisdiction  of  Ordinary  Bench  of  Justices, 

3d,  The  following  cases  concern  the  Ordinary  Bench 
of  Justices. 

(a)  PuhlicavUs  License  to  Toll-Keeper. 

The  Justices  of  a  county  are  not  to  granta  license,  (or 
rather  certificate)  for  selling  spirits,  to  any  person  placed 
at  a  Toll  Bar,  unless  on  previous  recommendation  by  the 
Road  Trustees.' 

(b)  Price  and  Damages  for  Road  Materials. 

When  Trustees  take  road  materials  from  lands,  if  they 
and  the  proprietor  or  occupier  differ  as  to  the  price  and 
the  damages  to  be  paid,  the  Justices  of  the  shire  may, 
upon  application  of  either  party,  on  six  days  inducicBy 
proceed  to  hear  and  determine  the  amount  and  expenses.* 


1  Act  1  &  2  Will.  IV.  V.  43,  §  57-       "  §  80.  '  §  69.  *  §  80. 
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(c)  Damages  for  Temporary  Road. 
And  in  like  manner  they  may  proceed  in  regard  to  the 
due  for  the  use  of  any  temporary  road.'^ 


(d)  Cuttifig  of  Hedges  and  Trees. 

Hedges  or  trees,  &c.  requiring  to  be  cut  or  pruned  for 
sake  of  the  road,  if  the  owner  or  occupier  does  not  do  that 
within  ten  days  after  requisition  of  the  Surveyor,  the  latter 
is  to  complain  to  the  Justices,  who,  on  ten  days  tWtccue, 
shall  proceed  to  gire  such  order  as  they  think  fit. 

And  i^  in  ten  days  after  notice  thereof,  the  owner  or  oc- 
cupier do  not  obey,  he  is  to  forfeit  2s.  for  every  twenty- 
four  feet  of  hedge,  and  2d.  for  every  tree,  &c.  with  regard 
to  which  he  has  not  obtempered  the  order. 

And  the  Surveyor  is  then  to  cause  the  work  to  be  done, 
the  expense  to  the  party  having  failed.^ 


(fi)  Building  beside  Road. 

Under  penalty  of  L.5,  no  person  may  build  any  wall 
or  house,  or  make  an  inelosure  or  plantation  within  twenty- 
five  feet  fi'om  the  centre  of  a  Turnpike  Road,  or  close  up 
any  place  whence  road  materials  have  been  recently  taken, 
milesB  with  written  leave  of  the  Trustees. 

Otherwise  the  Justices  may,  on  application  of  any  one 
of  the  Trustees,  or  their  Clerk,  order  such  wall,  &c.  to  be 
removed  at  the  expense  of  the  person  in  fault  ^ 

(f)  Injfwry  to  Road. 

When  damage  is  done  to  a  road,  or  to  any  thing  used 
for  die  purpose  of  a  road  trust,  by  unknown  offenders,  the 
Trustees  may,  after  written  notice  of  their  intention  for 
two  consecutive  Sundays,  on  the  door  of  the  church  of  the 


1  Aetl  &2  Wm.  IV.  c.  43,  ^83.  "^§88.  '§91. 
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parish,  complain  to  the  Justices,  who  shall  bear  the  case 
summarily,  and  if  satisfied,  shall  assess  the  amount  of  the 
damage  and  expenses  of  process  on  the  persons  liable  in 
payment  of  the  conversion  money  for  Statute  Labor,  and 
the  Trustees  may  levy  the  assessment  in  the  same  way  as 
the  conversion  money  is  levied.' 

(g)  Fine 8^  Sfc, 

All  penalties,  fines,  expenses,  &c.  not  specially  appointed 
to  be  recovered  otherwise,  are  to  be  sued  for  before  the 
Ordinary  Bench  of  Justices.^ 

(h)  Road  Accounts. 

The  Clerk  or  Treasurer  of  the  Trustees  must  exhibit  his^ 
account  book  gratis  to  any  Trustee  or  Creditor  on  the 
Tolls ;  and  for  one  shilling  to  any  person  who  has  paid  toll 
on  the  road  ;  and  he  must  bring  his  book  to  all  meetings  of 
Trustees,  under  forfeiture  of  L.5,  besides  expenses,  to  any 
of  the  above  parties  who  shall  prosecute. ' 

(i)  Fraudulent  Claim  of  Exemption  from  Toll. 

Whoever  fraudulently  claims  an  exemption  from  toll, 
to  which  he  is  not  entitled,  shall  forfeit  not  more  than  L.5.^ 

(j)  Evasion  of  Toll. 

Evasion  of  toll  by  going  off  the  road,  or  taking  off  horses, 
&c.  is  punishable  with  a  penalty  of  not  beyond  L5.^ 

Unloading  goods  to  evade  toll  is  punishable  with  a  pe- 
nalty of  not  more  than  40s.  ^ 

(k)  Toll-Keeper  to  Weigh  Carriages  with  Extra  Weight. 
A  Toll-keeper,  where  there  are  weighing  engines,  if  he 


1  Act.  1  &  2  M'^ill.  IV.  c.  43,  §  95.  2  §  110.  3  §  16.         4  §  37, 
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do  not  weigh  carriages  with  additional  weight,  and  draw 
the  additional   toll,   shall   forfeit  a    sum   not  exceeding 

(l)  Recal  of  Carriage  to  he  Weighed, 

A  Trustee  or  Surveyor  may,  on  tendering  a  shilling  to 
the  driver,  cause  any  carriage  to  return  not  more  than  100 
yards  to  a  weighing  machine  it  has  passed ;  the  shilling 
being  repaid  if  additional  weight  be  found :  the  driver  re- 
fusing to  go  back  forfeits  not  above  40s.,  and  any  person 
may  drive  back  the  carriage  to  be  weighed.  ^ 

(m)  Person  with  Carriage  to  aid  in  Weighing, 

The  person  in  charge  of  a  carriage  being  required  by 
the  Toll-man  to  assist  in  weighing  the  carriage,  and  re- 
fusing, shall  forfeit  a  sum  not  exceeding  L.5.' 

(n)  Tollman  not  to  Compound. 

Any  Tacksman  of  Tolls,  or  Toll-gatherer,  who  com- 
pounds for  lower  toll  duties  than  those  fixed  by  the  Trus- 
tees, shall  forfeit  not  more  than  L.20.^ 

(o)  Tollman  Neglecting  Duty. 

Any  Tac^man  or  Toll-gatherer  neglecting  his  duty,  or 
using  scurrilous  or  abusive  lang^uage  to  any  traveller,  &c. 
is  to  forfeit  not  above  L.5.^ 

(p)  Carrying  off  Road  Materials. 

Whoever  takes  away  materials  provided  for  a  road,  or 
interferes  with  any  workings  carried  on  by  the  Trustees, 
forfeits  not  beyond  L.5.^ 


I  Act  I  &  8  WiU.  IV.  c  43,  §  48.  ^  §  49.  ^  §  50.         ♦  §  53. 
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(q)  Encroaching  upon  BoatL 

Any  person  encroaching  upon  a  road,  or  side  drains, 
&c.  is  liable  in  a  penalty  of  not  more  than  L.5«,  besides 
the  expense  of  repairing  the  damage  done.  * 

(r)  Injuring  of  Mile-Stones  ;  Overcharge  for  Posting^  8fc. 

Any  person  injuring  direction-posts  or  milestones;  or 
any  letter  of  horses  or  carriages  for  hire,  who,  in  one 
hiring,  charges  more  than  half  a  mile  beyond  the  num- 
ber of  miles  marked  on  the  mile-stones  or  posts,  forfeits  a 
sum  not  exceeding  L.5.® 

(s)  Riding  on  Footpath^  8fc. 

Whoever  rides  on  a  footpath,  or  commits  any  nuisance 
on  a  Turnpike  Road,  forfeits  a  sum  under  50s.,  besides 
damages. ' 

(t)  Driver's  Conduct. 

The  driver  of  a  cart  or  waggon  is  not  to  sit  on  it  with- 
out holding  reins  attached  to  each  side  of  the  bridle  of 
each  beast. 

And  is  not  to  leave  it  travelling  without  some  person  to 
guide  it. 

And  is  to  go  to  the  left  or  near  side  in  being  overtaken. 

And  is  to  keep  fastened  to  his  cart  or  waggon  any  dog 
attending  him  or  it. 

Under  a  penalty  of  not  more  than  L.5  besides  damages.^ 

(u)   One  Person  Driving  Two  Carts. 

If  one  person  drive  two  carts,  the  hinder  cart  must  have 
only  one  horse, 

And  must  be  attached  by  a  rein  to  the  former  cart. 

And  fastened  in  the  same  line  at  a  distance  of  not  more 
than  six  feet. 

i  Act  I  &  2  Will.  IV.  c.  43,  §  90.  «  §  93.  3  §  96.        4  §  97. 
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The  owner  or  driver  being  liable  to  forfeit  uot  inore 
than  40s.  for  failure  in  any  one  of  these  particulars.' 

(v)  Affe  of  Driver, 

No  person  under  the  full  age  of  fourteen  years  may 
drive  a  cart  on  a  Turnpike  Road. 

The  owner  of  the  cart  being  liable  in  a  penalty  of  not 
more  than  40s.  for  each  such  offence.^ 

(w)    Unfenced  Pit^  §'c.  near  Road. 

A  pit  or  cut  being  made  within  twelve  feet  of  a  road 
and  left  unfenced,  so  as  to  be  dangeroas  to  travellers,  the 
proprietor  or  occupier  being  required  in  writing,  by  two 
Trustees  or  the  Procurator-Fiscal,  to  fence  the  same,  shall 
be  liable  in  a  penalty  not  exceeding  L.5  for  each  day  the 
same  shall  remain  unfenced,  beyond  three  days  after  such 
notice. 

And  after  notice,  the  said  Trustees  or  Procurator-Fiscal 
may  fence  the  pit  at  the  expense  of  the  party  failing.  ^ 

(x)  Ploughing  of  Uninclosed  Land  near  Road. 

In  ploughing  uninclosed  land  beside  a  Turnpike  Road 
side,  ridges  of  twelve  feet  broad  must  be  left  along  the 
sides  of  the  road  under  a  penalty  of  not  more  than  L.5.^ 

(y)  Gates  not  to  Open  into  Road. 

No  gate  of  any  field  or  inclosure  is  to  open  into  the 
road  so  as  to  project  over  any  part  of  it  or  of  the  footpath. 

And  if  the  occupier  of  any  field,  having  a  gate  contrary 
to  tliis  act,  do  not  change  it  within  six  days  after  notice, 
personally  or  in  writing  from  the  trustees  or  their  sur- 
veyor, the  surveyor  may  have  it  altered  at  the  expense  of 
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the  party,  who  shall  besides  forfeit  a  sum  not  exceeding 

(z)   fVind-millj  Kiln,  8fc,  near  the  Road, 

No  wind-mill,  water-mill,  steam-engine,  or  lime-kiln, 
may  be  erected  within  100  yards  of  a  road,  under  a  penalty 
of  L.5  for  every  day  it  remains,  unless  screened  and 
placed  so  as  to  prevent  mischief  by  frightening  horses,  &c. 

And  no  skinner's  working  pond  is  to  be  put  within  a 
like  distance,  under  a  similar  penalty.^ 

(aa)  Name  on  Carts,  8fc, 

The  owner  of  every  cart  or  waggon,  and  of  every  coach 
and  other  carriage  let  for  hire,  must  put  his  name  in  large 
legible  Roman  letters,  not  less  than  one  inch  high,  and 
progressive  numbers  where  more  than  one  belong  to  the 
same  person,  under  penalty  of  not  more  than  40s. 

And  the  cart,  &c.  shall  be  liable  in  double  toll  duty ; 
and  the  driver  of  any  cart,  &c.  on  which  the  name  is  cover- 
ed or  ill  placed,  refusing  to  stop  and  let  it  be  read  or  un- 
covered by  any  person  requiring  him  to  do  so,  shall  forfeit 
a  sum  not  exceeding  40s.  ^ 

10.  Proceedings  of  Bench  of  Justices, 

The  mode  of  proceeding  for  recovery  of  the  penalties, 
&c.  before  the  Bench  of  Justices,  is  by  summons  on  in- 
ducicB  of  six  days,  personally  or  at  the  party's  dwelling- 
place  (proof  of  service  being  by  oath  of  one  witness,  or  an 
execution  of  citation  without  witnesses.)  The  Justices  of 
either  the  place  or  the  offender's  residence  may  proceed. 

On  conviction,  upon  confession  of  the  offender,  the  oath 
of  one  witness,  or  other  competent  evidence,  the  amount 
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of  the  penalty  and  expenses,  if  not  instantly  paid,  may  be 
levied  by  warrant  of  poinding  and  sale  under  the  hand  of 
the  Justices; 

Who  may  order  the  offender  to  be  det^ed  in  custody  till 
feturn  of  the  said  warrant,  unless  he  give  sufficient  security 
fin*  his  i^pearance  on  such  day  as  may  be  fixed  for  the  return. 

And,  in  case  of  the  return  bearing  that  there  are  not 
sufficient  effects,  then  the  Justices  are  to  commit  the  of- 
fender to  the  jail  of  the  shire  where  he  resides,  for  not 
more  than  four  months  if  the  penalties  exceed  40s., — or 
for  not  more  than  two  months  if  the  penalties  be  less  than 
411s. ; — should  the  amount  of  penalty  and  expenses  not  be 
sooner  paid  in  either  case ; 

And  such  sums  are  to  paid  to  the  Road  Trustees  or  their 
Treasurer. ' 

1 1.  Jurisdiction  of  Justices  at  Stated  Meetings. 
dd.  Justices  at  any  stated  meeting 

Shuiting  up  ofKoads. 

liay,  on  application  of  Turnpike-Road  Trustees,  give 
orders  for  shutting  up  any  old  or  bye  road  become  useless 
to  the  public,  or  used  for  evading  tolls. 

But  notice  of  such  application  must  be  given  thirty 
days  previously,  by  inserting  in  any  newspaper  usually 
circulated  in  the  place,  and  affixed  on  the  door  of  the 
diurch  of  the  parish  or  parishes  where  the  old  or  bye  road 
lies. 

And  the  order  of  the  Justices  for  shutting  it  is  not  to 
take  effect  for  six  months  from  its  date.^ 

12.  Jurisdiction  of  Quarter  Sessions. 
4th.  Justices  in  Quarter  Sessions 

I  Act  1  &  2  Will.  IV.  c  43,  ^  110.  2  §  70. 
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( A )   Oriffinal  Jurisdiction, — Officers  of  Trustees. 

May  bear  and  determine  summarily  any  complaint 
brought  before  them  by  the  Road  Trustees  against  any  of 
their  officers  being  or  residing  in  the  shire ;  and  if  such 
officer  have  failed,  within  fourteen  days  after  requisition 
by  the  Trustees,  to  give  his  accounts  or  produce  vouchers, 
the  Justices  may  order  any  monies,  appearing  due  by  him, 
to  be  levied  by  poinding  and  sale. 

And  if  no  sufficient  effects  be  found,  or  if  the  officer 
have  wilfully  refused  to  give  up  any  thing  in  his  custody 
in  relation  to  his  office,  they  shall  commit  him  to  jail  till 
he  produce  or  pay  what  is  required  of  him,  or  compound 
with  Trustees ;  but  such  imprisonment  not  to  exceed  six 
months.  ^ 

(b)  Appellate  Jurisdiction, 

Appeal  to  the  Quarter  Sessions  is  competent  against 
any  judgment  of  any  Justice  or  Justices  under  this  Act, 

Provided  that  it  be  brought  within  three  months, 

And  that  the  appellant  give  fifteen  days'  notice  to  the 
defender  and  the  Clerk  of  the  Trustees,  and  the  Justice  of 
Peace  Clerk,  and  find  caution  for  the  expenses  of  such  appeal. 

Appeal  to  the  Quarter  Sessions  against  any  Justices  for 
shutting  up  a  road  may  be  made  within  six  months.^ 

And  all  judgments  of  the  Quarter  Sessions  are  finai.^ 

13.  General  Rules, 

(a)  Witnesses, 

It  is  a  general  provision,  that  if  a  witness  summoned 
before  a  Justice  in  regard  to  any  matter  contained  in 
any  Act  concerning  Turnpike  Roads,  shall  not  appear 
without  good  excuse,  he  shall  forfeit  a  isum  not  exceeding 
L.5;  and  any  witness  may  appear  without  citation.* 


I  Aci  1  &  2  Will.  IV.  c,  43,  §  17.  '8  70.         "^  §  U4.         ^§112. 
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(b)  Duqualification  of  Justices. 
The  being  a  lender  of  money  on  Tolls, '  or  a  Road  Tnis- 
tee«'  does  not  disqualify  one  from  acting  as  a  Justice  of 


Bat  any  Tmstiee  who  shall  have  been  present  at  the 
paning  of  any  order  for  shutting  np  an  old  or  li  bye  road, 
may  not  act  as  a  Justice  at  the  Quarter  Sessions  to  which 
sock  order  is  appealed  against' 


HYPOTHEC. 

1.  Nature  of  Hypothec. 

Hypothec  is  a  security  of  the  nature  of  pledge;  but 
where  the  subject  is  possessed  by  the  debtor  instead  of  the 

creditor.* 

2.  Landlord's  Hypothec, 

The  description  of  hypothec  most  likely  to  require  the 
attention  of  Justices  of  Peace,  is  that  enjoyed  by  land- 
lords, which  may  prove  a  bar  to  poinding. 

(a)  Extatt  of  Ijandlor^s  Hypothec. 

A  landlord's  hypothec  in  security  of  his  rent  for  the 
year  extends  in  rural  subjects  over  both  the  crop  and 
stock,  belonging  to  the  tenant.  ^ 

(b)  Hypothec  over  Urban  Sidjects, 

In  urban  subjects,  as  houses,  shops,  mills,  or  factories, 
Ak  right  applies  to  furniture,  goods,  and  utensils,  brought 
iM  by  the  tenant,  whether  his  own  or  not.^ 


1  Act  1  &  2  WilL  IV.  c  43,  §  6.  2  §  5.  ^  ^  70. 

*  Enk.  Inst.  ii.  6,  §  56.     Princ  iii.  2,  §  13. 

*  Erak.  Inrt  ui  tup,  §  56.  Princ.  vii.  61,  2—4.  ii.  6,  §  26—28. 
Cattle  taken  in  to  pasture  do  not  fall  under  the  hypothec.  Ersk.  Inst. 
Mt  9up.  §  63.  ^  Ersk  Inst,  ut  sup,  %  64.     Princ.  ii.  6,  i;  29. 
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(c)  Duration  qfLandhrcTs  HypoHiec. 

It  lasts  in  both  cases  for  three  months  beyond  the  last 
conventional  term  of  payment  of  the  rent^ 

During  that  period  the  landlord  is  preferable  to  any 
poinder,  and  may  detain  the  subjects  sought  to  be  poinded ; 
or  if  already  carried  away  by  poinding,  he  may  apply  to 
the  authority  that  granted  that  diligence,  to  warrant  re- 
covery of  the  property ;  unless  the  poinder  give  caution 
for  full  payment  of  the  rent,  or  leave  enough  on  the  pre- 
mises to  secure  the  landlord;  the  latter  alternative  not 
being  open  to  the  poinder,  except  when  the  term  of  pay- 
ment is  past  *   ^  ^'  •  ^^-  •}■  -y/^'  ^  -^'^  -^^  ^<?*^  -  ^  ^f^/^-^ 

/  /^     IMPRISONMENT.       ^  ^ 


't^€  A 


1.  Civil  and  Police  Cases. 

In  criminal  and  police  cases.  Justices  of  Peace  may  im- 
prison by  way  of  punishment,  or  as  the  compulsitor  for 
payment  of  a  fine.     See  Punishment, 

2.  Civil  Cases, 

In  purely  civil  matters,  they  cannot  order  imprison- 
ment,' except  to  enforce  their  decrees  under  the  Small 
Debt  Act,  and  in  cases  of  meditatio  fugcBj  and  of  Border 
Warrants.     See  Warrants. 

(a)  Former  Practice  Unsfife. 

Sometimes  also  they  imprison  the  father  of  a  bastard 
child  till  he  finds  caution  for  its  aliment;^  but  the  practice 
seems  unsafe. 


^  Enk  Inst.  ii.  6,  §  62.     Princ  iii.  2,  §  28. 

*  Enk.  Inst,  ut  sup.  b8, 9,  GO.     Princ.  ut  tup,  §  26. 

^  Hutch.  !.  7,  §  2,  (i.  282.)  *  Hutch,  ibid. 
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(b)  Former  Practice  found  Legal. 
-  Formerly,  it  was  not  unusual  for  Justices,  where  ap- 
prentices or  oUier  servants  had   deserted  their   master^s 
service,  to  imprison  them  till  they  found  security  to  re- 
turn to  their  situations.^ 

Tills  course  is  not  to  be  considered  illegal,  in  spite  of 
one  decision^  thought  to  condemn  it,  as  it  has  been  found 
regular  in  subsequent  cases.^ 

3.  In  Mixed  Cases. 

In  causes  of  a  mixed  character,  in  which  damages  to 
the  private  complainer,  as  well  as  fine  to  the  public,  are 
awarded,  the  Justices  in  some  places  order  the  offender  to 
be  imprisoned  till  payment  of  the  former,  as  well  as  of  the 
latter  ;^  a  proceeding  by  no  means  advisable. 


INJURIES  REAL— ASSAULT. 

1.  Meaning  of  Assault. 

Assault  is  understood  to  comprehend  any  kind  of  vio- 
lence committed  against  the  person  of  another  which  is 
not  known  by  some  oUier  name  in  law.^ 

2.  Exculpation  of  Assault. 

The  law  holds,  that  no  words  can  wholly  justify  a  blow;^ 
Although  they  may  alleviate  the  offence.  ^ 


1  Hutdi.  iU.  7,  §  2>  (ii.  1<»,  note  6.) 

*  CMe  of  poor  M.  Marray  r.  Bisset  and  Others,  15th  May  1810. 

'  Cmam  of  Badmrn  v,  Reid,  4th  Juqe  1824.  M'Lellan  and  Son  v. 
Gentle,  9th  July  1825 ;  not  contradicted  by  Wright  o.  M'Gregor,  9th 
Febcnary  ll»C.  '  *  Hutch,  i.  7,  §  2,  (i.  282.) 

*  See  Home,  chap.  ix.  Act  7,  (i.  324.) 

<  Home,  ibid.  Act  8,  (i.  326, 7)  '  ^^^' 
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Provocation  by  blows  may  in  many  cases  exculpate, ' 
but  not  if  the  party  provoked  should  retort  with  unmea- 
sured violence,^  or  when  not  under  the  immediate  influ- 
ence of  the  injury  first  done  him.' 

3.  Prosecution. 

Prosecution  at  the  instance  of  the  party  injured,  is 
barred  by  his  remission  of  the  offence  either  expressed  or 
implied;^  and  the  latter  may  be  founded  on  his  silence  for 
a  considerable  lapse  of  time.  ^ 

4.  Competency  of  Justices. 
Justices  may  try  for  petty  assaults. 

5.  Punishment. 

The  punishment  for  such  delicts,  is  fine  or  imprison- 
ment, or  both/ 

Damages  and  expenses  may  be  besides  awarded  to  the 
private  prosecutor. 

And  it  is  usual,  in  cases  of  assault,  to  make  the  aggressor 
find  security  to  keep  the  peace  for  a  certain  time.'' 


INSANE  PERSONS. 

Justices  of  Peace  have  no  power  in  regard  to  the  pro- 
per disposal  of  insane  people. 

But  where  the  public  peace  is  endangered  by  a  furious 
person  going  at  large.  Justices  may  secure  him  by  em- 


»  See  Hume,  chap  ix.  Act  8,  (327,  8.)  2  ibid.  (328, 9.) 

3  Ibid.  (329,  30.)  *  Ibid.  Act  9,  (i.  330,  1.)  «  Ibid. 

^  Hume,  chap.  xvii.  §  I,  (i.  434.)  ^  Hume,  chap.  xvM.fU  aup. 
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ploying  the  forms  of  a  demand  of  surety  to  keep  the  peace^ 
and  committal  to  prison  in  default  of  caution.' 

But  this  is  merely  a  temporary  measure,  and  in  such  a 
case  Uie  Sheriff  ought  to  be  as  soon  as  possible  apprized  of 
the  circumstances.* 


INTEREST  OF  MONEY. 

1.  Meaning. 

Interest  is  the  fruit  of  money,  or  the  consideration  to 
be  paid  for  the  use  of  capitaL 

2.   Legal  Rate. 

The  maximum  of  interest,  .which  can  be  taken  by  law, 
is  five  per  cent,  per  annum^  beyond  which  it  is  usury,'  ex- 
cept in  the  business  of  discounting  bUls,  to  which  the 
usury  laws  do  not  apply. 

3.   When  presumed  to  be  Due. 

In  general,  interest  is  held  to  be  due  on  all  money 
leceiyed  through  advance,  or  kept  back  from  just  pay- 
ment.^ 

4.   When  not  Presumed  to  he  Due. 

Bat  in  ordinary  loans  it  is  not  due  unless  agreed  for,  or 
mdess  repayment  has  been  withheld.^ 

Interest  is  not  due  upon  interest  unless  where  the  latter 
has  been  properly  formed  into  a  capital  sum.^ 


1  This  is  understood  to  be  the  practice  in  order  to  save  time. 
S  ysrioas  powers  and  duties  in  r^ard  to  lunatics  are  assigned  to  the 
Sheriff,  by  Act  55  Geo.  III.  c.  69. 
'  Act  J2  Anne,  c  16. 

«  BeU  Comm.  B.  iii.  P.  i.  c.  8,  §  1,  (ii.  558,  9,  GO.) 
SIbid.  ^  Ibid.  (ii.  562,:^) 
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5.   Terms* 

Interest,  where  no  agreement  has  been  made,  is  held  to 
run  from  the  term  for  payment  of  the  principal  sum. 
Hence,  ^ 

On  an  open  account,  it  generally  runs  from  a  year  after 
the  date  of  the  last  article,  that  being  the  usual  date  of 
credit. 

On  bills  at  sight,  from  presentment. 

On  bills  not  accepted,  from  their  date. 

On  bills  accepted,  but  not  paid,  from  time  of  their  falling 
due. 

On  cess,  from  the  end  of  six  months  after  its  being  pay- 
able.2 


JOINT  TRADE  OR  ADVENTURE. 

1.  Different  from  Copartnery. 

This  differs  from  Copartnery  or  Society,  inasmuch  as 
it  is  not  a  permanent  association,  but  merely  a  temporary 
agre^ent  to  contribute  funds  to  be  employed  in  a  par- 
ticular temporary  speculation,  the  produce  to  be  divided 
among  the  adventurers  at  the  end  of  the  voyage.^ 

2.  Creditors  of  the  Adventurers. 

Here,  no  proper  firm  being  constituted,  a  party  selling 
on  credit  to  one  of  the  adventurers,  has  no  recourse  against 
the  others.* 

But  while  the  common  stock  remains  undivided,  claims 
of  the  creditors  of  a  bankrupt  adventurer  are  postponed 


1  BeU  Comm.  B.  iii.  P.  i.  c  8,  §  1,  (ii.  560,  1.) 
'^  Ibid,  and  Act  1686,  c  2. 

3  £r8k.  Inst.  iii.  3,  §  29.     Princ  iii.  3,  §  10. 

4  Ibid.     Ibid. 
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to  his  fellows  to  the  extent  of  their  relief  from  joint-trade 
engagements.^ 


JUSTICES  OF  THE  PEACE. 

[This  Title  has  been  transferred  to  the  beginning  of  the 
Book.     See  p.  1.] 


LAND-TAX. 

1.  Redemption  qfi  haw  Managed. 

T&E  redemption  of  the  Cess  or  Land-Tax  (wl^oli  is 
chiefly  regulated  by  Act  42  Geo.  IIL  c.  116)  is  niiiaged 
by  Commissioners  appointed  by  the  Crown  from  ■WHilfe'^  ? 
the  Commissioners  of  Supply.^  '    •    -    ^ 

2.  Commissioners  for  Appeals  must  he  JusticfiS.      », 

Commissioners  for  Appeals  must,  however,  be  at'fflbiF     .^^ 
same  time  both  Commissioners  of  Supply  and  Justices  4if  * 

Peace.'  ^:- . 

Appeal  to  those  Commissioners  at  next  Petty  SessioM.'  '    > 
is  competent  in  any  case  where  the  consideration  does  not  . 
exceed  1^500  stock ;  otherwise  application  must  be  made 
to  the  Court  of  Session  or  Exchequer.^ 

Commissioners  of  Appeal  may  be  assisted  by  counsel, 
who  are  to  be  paid  by  the  losing  party.  ^ 

3.  Nojkrther  Appeal. 
The  Commissioners'  order  is   final ;   they  may   award 


I  Erak.  Inst.  ui.  3,  §  29.     Princ.  iii.  3,  §  10. 

«  Act  42  Oeo.  III.  c.  1 16,  §  5.     Hutch,  v.  1,  §  4,  (iii.  10.) 

S  Act  iK  9up.  §  196.     Hutch,  ibid.  (iii.  12.) 

4  Act  §  197.     Hatch,  ibid.  »  Ibid.  ibid. 

L 
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expenses,  and  their  decree  may  be  enforced  by  distress 
and  sale.  ^ 

4.  Sanction  of  Two  Justices, 

The  written  approbation  of  two  Justices  of  Peace  is  re- 
quired for  the  redemption  of  the  Cess  aflFecting  lands  mor- 
tified for  charitable  uses,  and  property  held  in  trust  for 
the  benefit  of  any  place.  ^ 

Notice  in  either  case  being  given  in  the  parish  or  ad- 
joining church  on  two  Sundays,  of  the  intention  to  apply 
for  such  approbation,  and  the  time  and  place  for  its  being 
craved  of  the  Justices.^ 

5.  Penalties, 

Penalties  not  exceeding  L.50  (other  than  to  the  party 
aggrieved)  may  be  sued  for  before  two  Justices,  who, 
having  summoned  party  and  witnesses,  must  decide  on 
confession,  or  proof  by  one  witness,  and  may  levy  the 
amount  of  their  award  from  the  goods  of  the  party,  by 
distress  and  sale ;  and,  in  case  of  the  insufficiency  of  those 
goods,  may  commit  the  defaulter  to  prison  for  six  months.* 

6.  Appeals, 

Appeal  is  competent  to  the  next  Quarter  Sessions  (or 
to  the  next  subsequent  Quarter  Sessions,  where  the  former 
take  place,  within  six  days  after  sentence,)  on  security 
being  given  for  the  penalty,  and  for  the  expenses.^ 

The  judgment  of  the  Quarter  Sessions  is  final,  and  the 
expenses  of  appeal  follow  their  affirmation  of  the  former 
judgment.^ 


1  Act  42  Geo.  III.  c.  116,  §  197-     Hutch,  v.  1,  §  4,  (iii.  12.) 

2  Act,  §  46,  7.     Hutch,  ut  sup.  (iii.  13.) 

3  Act  ibid.  4  Act,  §  190.     Hutch,  ibid. 
5  Ibid.     ibid.                                              0  Ibid.  ibid. 
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7.   JVUnesKs. 
Witnesses  neglecting  to  appear,  or  refusing  to  depone, 
forfeit  408.  far  each  offence. ' 

8.  Penalty. 

No  penalty  (other  than  to  the  party  aggrieved)  may  be 
recoyered  after  six  months,  except  by  the  King's  Advo- 
cate in  fixchequer,  and  those  penalties  go  to  the  Crown. ^ 


LETTER  OF  CREDIT. 

1.  Nature  of  Letter  of  Credit. 

A  prcqper  letter  of  credit  resembles  in  some  manner  a 
inttf  not  transferable  from  one  holder  to  another.' 

2.  Form. 

The  writer  addressing  the  receiver  (or  acceptor,)  de- 
nies or  anthorises  him  to  pay  or  furnish  money  or  goods . 
to  tlie  holder.^ 

3.  Who  Responsible. 

The  writer  is  ihns  responsible  in  the  first  instance.^ 

4.  Written  Guarantee. 

A  letter  of  credit,  in  less  explicit  terms,  is  rather  a 
written  g^narantee.^ 

And  in  this  latter  case,  the  writer  does  not  make  him- 
sdf  liable  till  after  the  holder  has  failed  to  pay.^ 


1  Act  4S  Geo.  III.  c.  116,  §  191.     Hatch,  r.  1,  §  4,  (iii.  13.) 

*  Act  §  192.     Hatch,  ui  ntp.  (iii.  14.) 

S  See  Ben'sCoomi.  B.  iii.  P.  i  c.  3,  §  4,  (i.  284.)  «  Ibid. 

»  ibid.  6  See  ibid.  f  IMd. 
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5.  DUtinction  between  Letters  of  Guarantee  and  of 

Introduction. 
The  distinction  between  a  letter  of  guarantee  and  a 
mere  letter  of  introduction,  seems  to  consist  in  the  former 
making  <<  a  distinct  allusion  to  a  particular  transaction, 
"  and  an  assurance  of  safety  in  entering  into  it"^ 


LEWDNESS. 

Although  the  old  statutes  against  fornication  are  now 
in  desuetude,  open  offences  against  public  decency,  as 
well  as  those  against  the  quiet  of  the  vicinity,  are  liable 
to  be  punished  by  the  Justices  with  fine  and  imprison- 
ment.* 

The  notorious  keeping  of  a  common  brothel,  or  dis* 
orderly  house,  falls  under  this  class  of  breaches  of  police.' 


LIBERATION  on  act  1701,  c.  6. 

Justices  of  Peace  are  not  often  required  to  proceed  in 
cases  of  liberation  under  this  statute,  yet  they  may  be 
applied  to,  and  hence  it  is  necessary  to  explain  here  the 
chief  provisions  of  the  law. 

1.   Who  may  Apply  for  Liberation, 

Any  prisoner  who  is  in  custody  in  order  to  trial,  (but 
under  no  other  circumstances,)  is  entitled  to  call  upon  the 
Prosecutor  to  bring  him  to  trial  within  a  reasonable  pe- 


1  See  Bell'8  Comm.  B.  iii.  P.  i.  c.  3,  §  4,  (i.  284,  5.) 

t  Hume,  i.  c.  21,  (i.  464,  5.)     Hutch,  iii.  15,  §  1,  2.  (ii.  330,  L) 

3  Ibid.     ibid. 
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liod;  and  in  the  event  of  undue  delay  on  the  part  of  the 
latter,  to  obtain  his  liberty.  ^ 

2.  Running  of  Letters. 

The  party  wishing  to  take  the  benefit  of  the  Statute 
nay  run  his  letters  as  it  is  styled,  viz.  apply  in  writing  ^  to 
^  any  of  the  Lords  of  Justiciary,  or  other  Judge  or  Jndi- 
^  catory  competent  for  judging  the  crime  or  offence  for 
**  iHiich  he  is  imprisoned,"  and  within  twenty-four  hours 
die  Judge  must  issue  precepts  to  intimate  to  the  Public 
proaecntor  and  party  concerned  (if  such  appear  on  the 
warrant  of  commitment)  to  fix  a  diet  for  trial,  under  cer- 
tification that  the  prisoner  shall  be  set  free  if  that  be  not 
fixed  within  sixty  days.* 

3.  Release  on  Want  of  Diet  for  Trial. 

If  the  prosecutor  fail  to  fix  a  diet,  the  prisoner  may  ap- 
1^  to  any  Lord  of  Justiciary  or  Judge  competent,  who, 
on  the  matter  being  duly  instructed,  shall  be  bound,  with- 
in twenty-four  hours,  to  grant  warrant  for  his  release. ' 

4.   Time  for  Trial. 

The  diet  for  trial,  before  an  inferior  court,  may  be  any 
time  within  thirty  days^  after  the  expiration  of  the  sixty 
days;  but  the  whole  proceedings  must  be  brought  to  a  close 
witliin  the  thirty  days :  so  that  the  prisoner  may  not  be 
detained  beyond  ninety  days  in  all,  from  the  date  of  his 
intimation,  unless  delay  has  taken  place  on  the  prisoner's 
own  account  and  request.^ 

>  Hme  n.  chap.  IT.  §l,(iL98.) 

*  UkU.    Hatdi.  B.  iL  c.  3,  §  6,  (i.  475,  &c)  and  Act  1701,  c.  6L 
^VtAL    ibid.    ibid. 

^  Fortj  days  instead  o£  thirty  are  allowed  tbe  Prosecutor  in  the  Court 
tfjMticivy.    See  Act  1701,  c.  & 

*  Uwmt,  «f  supu  §  II,  (ii.  104—6.)     Hutch,  ut  gup. 
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On  the  other  hand,  if  the  prosecutor  fixes  a  diet  within 
the  sixty  days,  the  additional  thirty  days  for  completing 
the  proceedings  begin  to  run  from  that  diet.' 

5.   Urifinished  Trial. 

If  the  prosecutor  does  not  insist,  at  the  diet  appointed, 
or  does  not  bring  the  whole  proceedings  to  an  end  within 
the  time  allowed,  the  prisoner  may  apply  for  release,  and 
Judges  must  grant  it,  in  same  manner  as  if  the  first  sixty 
days  had  been  allowed  to  expire  without  a  diet  being  fixed 
for  trial.* 

6.  Prisoners  Released. 

If  a  prisoner  be  once  liberated  on  the  ground  of  the 
prosecutor's  failure  to  fix  a  diet,  he  cannot  be  recommitted 
on  the  same  charge,  except  upon  new  criminal  letters  from 
the  Court  of  Justiciary ;  and  even  on  these  his  trial  must 
be  terminated  within  one  hundred  days  from  the  date  of 
intimation. ' 

7.  Penalties  on  Judges  for  not  Liberating. 

Refusal  or  undue  delay  on  the  part  of  Judges  or  Offi- 
cers to  give  effect  to  this  Statute,  renders  them  liable  to 
the  penalties  for  wrongous  imprisonment :  those,  which  are 
considerable,  cannot  be  restricted  in  amount,  and  are  re- 
coverable in  the  Court  of  Session.* 

Loss  of  office,  and  incapacity  for  public  trust,  are  also 
denounced  against  contraveners  of  this  Act;  but  these 
pains  do  not  seem  to  be  meant  for  any  cases  of  less  than 
gross  and  wilful  disregard  of  the  law.* 


1  Hume,  ii.  chap.  iv.  §  1,  (ii.  106,  7.)  «  Ibid.  (ii.  107—11.) 

3  Hume,  ut  sup,  §  1,  (ii.  98,  &c.) 

4  See  Act  1701,  c.  6,  and  Hume,  ut  tup.  §  11,  (ii.  112,  3.) 
»  Ibid.     ibid. 
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LINT,   STKKPING    OF. 

J.  Old  Law. 

As  matter  of  police,  for  the  sake  of  the  neighborhood, 
a  Scottish  Act  forbids  the  steeping  of  Lint  in  any  brook  or 
bum,  under  penalty  of  40s.  Scots,  and  confiscation  of  the 
lint  for  use  of  the  poor  of  the  parish.' 

2.  Competency  of  Justices  Doubtful, 

But  it  has  been  doubted  whether  Justices  of  Peace  are 
competent  to  take  cognizance  of  the  offence  in  the  above 
sliape. 

3.  New  Act. 

However,  as  a  Statutory  regulation  of  the  linen  manu- 
fiutture,^  lint  or  hemp  may  not  be  steeped  in  ^^  any  bog- 
^  hole,  peat-moss,  or  tan-pit,"  nor  watered  for  two  years 
soooessively  in  a  pool  or  hole  of  standing  water,  unless  the 
pool  be  near  a  running  stream  where  fresh  water  may  be 
often  let  in,  under  pain  of  forfeiting  the  hemp  or  lint  for 
the  use  of  the  informer.' 

4.  Justices  Competent 

And  such  offences  may  be  tried  by  one  or  more  Justices 
of  Peace.* 

5.  Appeal. 

i    From  whose  decision   there   lies  appeal  to   the   next 
Quarter  Sessions.^ 

The  appeal  must  be  entered  in  presence  of  the  sen- 


1  Act  1606,  c  13.  2  13  Geo.  I.  c.  26.  3  Act  §  4. 

«  Ad  g  31.  ^  Act  §  32. 
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tencing  Justice,  who  is  to  make  a  minute  thereof,  and  to 
grant  his  warrant  for  stopping  execution  of  his  decree.' 

6.  Affirmation  on  Appeal. 

The  judgment  appealed  from  being  affirmed,  the  appel- 
lant must  be  condemned  in  full  costs  of  appeal,  and  a  fine 
equal  to  double  the  penalty  originally  imposed.^ 


LOAN. 

1.  Kinds  of  Loan, 

Loan  is  of  two  kinds — muhium^  proper  Loan ;  and  «ww- 
modatum,  or  commodate.' 

2.  Proper  Loan, 

In  the  former,  the  property  in  the  articles  lent  is  trans- 
ferred to  the  borrower,  as  he  cannot  employ  them  without 
alienating  or  consuming  them,  it  applying  to  money,  corn, 
&c,* 

(a)  Loss  of  Loan, 

Hence  the  subjects  of  mutuum  perishing,  are  lost  to  the 
borrower.^ 

(b)   Obligation  of  Borrower. 

The  term  of  the  loan  being  expired,  the  borrower  must 
give  to  the  lender  the  same  quantity  and  quality  of  ar- 
ticles as  were  lent,^  besides  interest  if  that  had  been 
agreed  for. 


1  Act  1606,  c.  13,  §  32.  »  Ibid. 

3  Enk.  Inst.  iii.  i.  §  18.     Princ.  Hi.  I,  §  7>  8. 

*  Ersk.  Inst,  ut  sup.     Princ.  ut  tup.  §  7* 

6  lliid.  §  19     ibid.  «  Ibid.  §  19.    ibid. 
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(c)  Borrower  Failing. 
If  the  borrower  fails  to  repay  at  the  proper  time  and 
place,  he  is  liable  for  the  value  which  the  articles  would 
have  borne  then  and  there ;  or  when  and  where  the  de- 
mand for  repayment  was  made,  if  no  time  and  place  had 
been  originally  settled.' 

(d)    JVhen  Writing  Required. 

In  loans  of  money,  writing  is  necessary  to  establish  the 
cimsent  to  lend  and  the  receipt  of  the  sum.^ 

3.  Commodate. 

In  the  second  sort  of  loan,  or  commodate,  the  property 
in  the  subjects  is  not  transferred  to  the  borrower,  who  has 
merely  the  use  of  them  gratuitously.' 

(a)  Loss  of&ubject. 

Etence  the  subjects  of  commodate  perishing  are  lost  to 
die  lender,  unless  the  damage  arose  from  the  borrower's 
fimlt^ 

(b)  Duty  of  Borrower. 

The  borrower  must  limit  his  use  of  the  subject  lent  to 
the  time  and  manner  agreed  on.^ 

And  he  must  restore  it  in  as  good  condition  as  at  first, 
in  so  &r  as  that  is  possible.^ 

(c)  Borrower  Failing. 
The  borrower  fadling  in  any  of  these  particulars  be- 


1  Enk.  Inst.  iii.  1,  §  19.     Princ.  iii.  1,  §  ^. 
S  Enk.  Inst.  \y.  2^  §  20.     Princ.  iv.  2,  §  11. 
3  Ersk.  Inst.  iii.  1,  20.     Princ  iii.  1,  8. 
«  llmL  §  20,  21.     ibid. 
»  Ibid.  ^  21,  22.     ibid.  ^9.        ^  Ibid.    ibid. 
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comes  liable  for  loss  or  injury,  even  accidental,  arising 
while  be  uses  the  subject  at  another  time,  or  in  a  different 
way  from  those  pointed  out  * 

(d)  Expenses  Falling  on  Borrower* 

The  borrower  must  bear  all  charges  necessary  to  the 
employment  of  the  subject,^ 

(e)  Expenses  Falling  on  Lender, 

But  the  lender  must  defray  all  expense  laid  out  on  the 
subject,  arising  from  casualties,  or  of  permanent  utility ;' 
such  as  the  care  of  a  horse  or  the  repair  of  a  carriage. 


LOCATION  OR  HIRING. 

I.  To  what  Applicable. 

Location  or  Hiring  is  a  contract  which  may  apply  to 
either  the  use  of  a  moveable  subject,  or  the  work  of  a 
person.* 

The  former  sort  of  location  resembles  commodate,  ex- 
cept in  its  not  being  gratuitous.     See  Loan^  §  3,  p.  153. 

2.  Location  of  Moveables. 

In  both  cases  the  letter,  (whether  of  his  property  or  of 
his  labor)  is  termed  the  locator  or  lessor,  and  the  other 
the  condvjctor  or  lessee.^ 

(a)  Duty  of  Lessor. 

The  lessor  of  a  subject  must  furnish  it  when  agreed  to 
be  delivered,  and  must  maintain  the  lessee  in  the  use  of  it 


1  Ersk.  Inst.  iii.  I,  §  21,  22.     Princ  iii.  1,  §  9. 

2  Ibid.  §  23.    ibid.  3  Ibid.    ibid. 
*  Ersk.  Inst.  iii.  3,  §  14.     Princ.  iii.  3,  §  6.                         «  Ibid.     ibid. 
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during  the  stipulated  term;  otherwise  he  loses  the  hire, 
and  becomes  liable  in  damages  to  the  other  party.  ^ 

(b)  Duty  of  Lessee. 

The  lessee  most  take  good  care  of  the  property  hired, 
and  pat  it  to  no  other  nse  than  that  for  which  it  was  given.  ^ 

He  must  restore  it  at  the  covenanted  time  in  as  good 
condition  as  at  first;  the  fact  of  its  being  deteriorated 
throws  on  him  the  burden  of  proof,  that  the  injury  arose 
finom  no  &alt  of  his.^ 

(c)  Expenses. 

Tie  expenses  laid  out  on  the  subject  fall  under  the 
same  roles  as  those  in  commodate. '^ 

3.  Location  of  Work. 

(a)  Duty  of  Lessor. 

In  the  second  sort  of  location,  any  artificer  who  holds 
himself  out  as  able  to  perform  work,  which  he  fails  to 
execute,  from  want  of  skill  or  of  attention,  is  liable  in 
damages.^ 

An  old  law  applied  this  rule  specifically  to  the  case  of 
a  fiirrier,  who  should,  through  ignorance  or  neglect,  hurt 
a  hmrse  which  he  engaged  to  shoe.' 


6 


4.  Conveyance  of  Goods  and  Passengers. 
The  conveyance  of  goods  and  passengers  for  hire  is  a 


1  Enk.  Inn.  iii.  3,  §  15.     Princ.  iii.  3,  §  5.  -  Ibid.  §  16.     ibid. 

3  Case  of  Robertson  v.  Ogle,  23d  June  1809,  which  related  to  a  hone 
hired  sound  and  returned  injured. 
«  See  Enk.  Inst.  UL  3,  §  16. 
»  ibid.     Princ  uttup.  ^  Act  1478,  c  1 1. 
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very  common  kind  of  location,  regarding  which,  some  par- 
ticulars may  be  noticed.  ^ 

(a)  Liability  of  Carrier j  8^c. 

A  carrier  or  coach  proprietor  is,  in  general,  liable  for 
the  loss  or  injury  of  goods  entrusted  to  his  care ;  unless 
he  can  shew  that  it  arose  from  no  neglect  on  his  part.^ 

(b)  Carrier  liable  for  his  Servants, 

The  carrier  is  responsible   for   his   servants,  amongst 

whom  are  classed  the  porters  employed  by  him.' 

» 

(c)  Address  to  be  Obeyed. 

Goods  must  be  delivered  according  to  their  address,  and 
may  not  be  left  at  an  intermediate  place. ^ 

(d)  Booking  of  Parcels. 

Booking  is  the  readiest  proof  of  receipt  by  the  carrier 
or  his  servants ;  but  the  fact  may  be  established  by  other 
suflScient  evidence.^ 

(e)  Brittle  Goods. 

Brittle  articles  ought  to  be  described,  and  paid  for  as 
such ;  and  the  carrier  may  refuse  to  take  them  unless  he 
be  allowed  to  see  the  invoice,  although  he  cannot  force 
them  to  be  unpacked.^ 

(f)  Valuables, 

Goods  of  great  value,  or  money,  must  also  be  specified 
and  paid  for,  by  way  of  insurance  as  well  as  hire.' 


1  Bell's  Comm.  B.  iii.  P.  i.  c.  4,  §  3,  (No.  396—7.) 
*  Bell,  ut  sup.  (No.  397,  art.  a)  S  Ibid.  (art.  6.) 

4  Ibid.  (art.  6.)  5  See  Bell  ut  sup.  (art.  5.) 

«  Ibid.  (No.  403.)  »  Ibid.  (No.  404.) 
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(g)  Notices  against  Responsibility. 

Carriers  and  coach  proprietors  generally  post  up  in 
their  offices  a  notice,  that  they  will  not  undertake  respon- 
sibility beyond  a  certain  amount,  L.5  for  example. 

Bat  perhaps  they  are  bound  to  prove,  that  their  cus- 
tomer, in  any  particular  case,  was  made  aware  of  that  ad- 
Fertisement. 

And  they  will  be  at  all  events  liable  for  the  fixed  sum, 
or  the  supposed  value  of  the  goods,  as  that  appeared  ex- 
ternally.^ 

(h)  Injury  to  Passengers  by  Coaches. 

Proprietors  of  public  conveyances  are  liable  in  damages 
to  passengers  hurt  through  misconduct  or  neglect  of 
drivers,  &c. 

(i)  Prosecution  against  Coach  Oioners, 

And  the  presumption  is  against  the  proprietors  of  a 
eoach,  &c  in  such  circumstances.* 


MANDATE. 

I.  Meaning. 

Mandate  is  a  contract  or  agreement,  by  which  one  per- 
9tm  employs  another  to  act  for  him. ' 

The  employer  is  termed  the  mandant,  the  agent  is  call- 
ed the  mandatory,  or  sometimes  the  factor  or  attorney.^ 

In  constitution  a  mandate  may  be  either  express  or 
tacit  (or  implied.)^ 


1  BeU*s  Cmnm.  B.  iii.  P.  i.  c.  4,  §  3,  (No.  404,  in  fine.) 

S  Ibid.  (No.  397.)  ^  £nk.  Inst.  iii.  3,  31.     Princ.  iii.  3,  11. 

*  Ibid.    ibid.  &  Ersk.  Inst,  ui  sup.  §  33. 
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In  object  it  may  be  either  general  or  special.  * 

2.  Express  Mandate, 

Express  or  direct  mandate  may  be  given  verbally,  as 
well  as  in  writing,  for  most  ordinary  transactions;^  but  a 
mandate  to  pay  money,  if  merely  verbal,  cannot  be  proved 
but  by  vn*it  or  oath  of  the  mandant, '  unless  in  so  far  as  it 
can  be  established  by  facts  and  circumstances,  which  are 
probable  by  parole  testimony.* 

3.   Tacit  Mandate. 

Tacit  or  implied  mandate,  is  that  which  is  presumed  to 
have  been  given  by  the  mandant,  who  either  indirectly 
assents,  or  omits  to  dissent,  when  the  mandatory  acts  for 
him.^ 

Among  the  most  frequent  instances  of  this  sort  of  man- 
date are,  the  prcBpositura  or  management  which  a  wife  is 
held  to  enjoy  over  domestic  concerns,  and  in  virtue  of 
which  she  may  order  goods  in  her  husband's  name  i^ 

And  the  inferior  degree  of  a  similar  authority,  which  a 
servant  is  deemed  to  have  to  order  furnishings  on  his 
master's  account :  '^ 

Or  the  supposed  delegation  to  a  clerk  or  shopman,  to 
receive  payment  and  grant  discharges  on  behalf  of  his  em- 
ployer. * 

4.  Regular  Mandate  for  Litiffation. 
In  the  conduct  of  a  law-suit,  a  regular  mandate  is  ne- 


^  Krsk.  Inst.  iii.  3;  ^  3!J. 

«  See  Bell's  Comm.  iii.  P.  i.  c.  4,  §  4,  (Parag.  410,  i.  386,  7.) 

3  Ersk.  Inst.  iv.  2,  §  20,  21.     Princ.  iv.  2,  §  U,  12.  *  Ibid.     ibid. 

*  Ersk.  Inst.  iii.  3,  §  33. 

«  Ersk.  Inst.  i.  6,  §  26.     Princ  i.  6,  §  16. 

^  Ersk.  Inst.  iii.  3,  §  33         «  BelPa  Comm.  ui  sup.  (Parag.  409,  i.  385.) 
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cessary  where  the  alleged  mandant  is  abroad;*  but  unless 
in  that  case,  a  procurator  having  his  client's  papers  in  his 
hands  is  a  sufficient  warrant ;  and  the  mere  appearance  of 
am  Advocate  is  enough  to  found  a  legal  presumption  of  his 
being  duly  authorised.* 

5.  General  Mandate. 

A  general  mandate  may  embrace  all  the  concerns  of  the 
inuEidant,  or  may  relate  to  nothing  more  than  the  conduct 
ofhis  business  <^  trade.' 

Under  such  a  general  authority,  the  mandatory  is  fully 
warranted  to  perform  all  ordinary  acts  of  administration  so 
as  to  bind  his  principal.^ 

But  certain  measures  are  considered  extraordinary,  and 
require  the  positive  sanction  of  the  party  chiefly  interest- 
ed; and  in  such  cases,  a  special  mandate  is  necessary.^ 

6.  Special  Mandate. 

A  special  mandate  is  an  instruction  or  order  to  manage 
some  particular  affairs.^ 

And  one  is  held  to  be  requisite  in  those  cases  whose 
importance  sets  them  beyond  the  limits  of  a  general  man- 
date. *" 

For  instance,  a  special  mandate  is  necessary  to  warrant 
the  mandatory  to  settle  a  claim  of  his  constituent  by  com- 
position, or  submission  to  arbiters,  or  to  refer  it  to  the 
cadi  of  the  opposite  party,  or  to  dispose  of  the  mandant's 
property  gratuitously,  &c.  ^ 


^  Case  of  Hope  v.  Mutter,  1 9th  June  1797- 

*  Enk.  Inst.  iiL  3,  §  33.        3  See  Ersk.  ut  tup.  §  39. 

4  Enk.  Inst.  ibid.     Princ.  iii.  3,  §  12. 

*Ibid.    ibid.  6  Ibid.    ibid. 

'  Ibid.     ibid.  8  Jbid.     ibid. 
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7.  Obligation  of  Mandatory. 

The  mandatory  is  bound  to  follow  ai||[  instructions 
given  by  the  mandant^  *r 

In  absence  of  these  he  must  act  with  pvttdence,  and 
take  the  steps  usual  in  such  matters  as  that  committed  to 
him.« 

A  professional  mandatory  is  liable  for  blunders  of  a  very 
gross  description,  but  not  for  errors  of  judgment^ 

No  mandatory  may,  without  leave*  express  or  implied, 
delegate  the  chief  part  of  his  duty  to  another.^ 

8.  Obligation  of  Mandant, 

The  mandant  is  bound  to  repay  to  the  mandatory  all 
expenses  properly  incurred  by  him  in  his  administration,^ 
and  to  give  him  the  remuneration  agreed  for.^ 

But  mandate  is  presumed  to  be  gratuitously  undertaken, 
unless  the  mandant's  profession  or  other  circumstances 
shew  the  reverse.'^ 

9.   Termination  of  Mandate, 

Mandate  terminates  by  the  mandant's  revocation,  which 
may  be  either  express  or  implied,  but  must  always  be 
made  known  to  the  mandatory. 

Revocation,  if  made  after  matters  have  ceased  to  be 
entire,  does  not  exclude  the  mandatory's  claim  to  full  re- 
lief from  engagements  entered  into  by  him.^ 

By  the  mandatory's  renunciation,  which  may  be  given 
in  at  any  but  a  critical  moment, — but  notice  must  be,  under 


1  Ersk.  Inst.  iii.  3,  §  3d.     Princ.  iii.  3,  §  11. 

^  Ibid.     ibid.  3  £rsk.  Inst,  ut  sup,  §  37* 

4*  Ersk.  Inst,  ut  sup,  §  34.  ^  Ersk.  Inst,  utsup,  §  38. 

c  Ibid.  §  ,37.        7  Ibid.  §  37.  '^  Ibid.  §  40. 
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all  diciimstanceSy  sent  forthwith  to  the  mandant, — the 
nuuidatorjr  being  liable  in  damages  for  loss  occasioned  by 
Us  improper  retirement,  or  his  fEulure  to  notify  his  renun- 
ciation.^ 

By  the  mandanf  s  death,^  unless  a  part  of  the  bu»ness 
has  been  done,  and  loss  would  ensue  from  stopping  short, 
or  unless  the  mandatory  proceeds  in  ignorance  of  his  prin- 
cipal's decease.' 

By  the  death  of  the  mandatory  ;*  but  his  heirs  may  carry 
through  any  commenced  proceedings  requiring  to  be  finish- 
ed without  delay.^ 


MANUFACTURES. 

1.  Conduct  of  Manufactures. 

In  the  conduct  of  the  various  Manufactures,  linen, 
wocdlen,  &c.  many  matters  of  Excise  have  been  intrusted 
to  Justices  of  Peace,  but  the  Statutory  reg^ations  are  so 
ivions,  and  so  ofi^n  altered,  that  the  existing  Acts  must 
be  consulted. 

2.  Health  of  Work  People, 

The  provisions  made  for  the  health  of  persons  (parti- 
cularly the  young)  employed  in  factories,  must  also  be 
sought  for  in  the  Acts  regulating  the  several  branches  of 
manu&cture,  and  the  recent  Statute  regarding  Cotton 
Faetmies.     See  CMon  Factories. 

S.  Masters  and  JVorkmen. 

The  general  rules,  regarding  the  contract  between 
masters  and  workmen,  belong  to  those  of  master  and  ser- 
▼ant,  and  master  and  apprentice. 


■  Enk.  Inst.  in.  S,  §  40.  *  Ibid.  ^  Iliid.  §  41. 

« Ibid.  §40.  ^  Mbid.  ^  41. 
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In  some  manufactures,  however,  (as  the  cotton,  by  the 
Weavers'  Act,  43  Geo,  III.  c.  151,)  Justices  are  authorised 
to  have  differences  between  masters  and  operatives,  settled 
by  reference  to  persons  of  skill,  or  in  other  summary 
ways. 

With  regard  to  combination  of  workmen.  See  Combina- 
tion. 

4.  Embezzlement  by  Workmen. 

The  embezzling  of  materials^  &c.  by  workmen,  which 
may  also  fall  under  the  common  law,  has  been  prohibited 
by  various  enactments,  but  these,  if  ever  to  be  acted  on 
in  Scotland,  ought  to  be  referred  to. 

5.  Enticing  Workmen  Abroad — Exporting  Tools, 

The  seducing  of  workmen  to  go  abroad  is  not  cog- 
nizable by  Justices ;  but 

The  exporting  of  tools  used  in  certain  manufactures 
may  be  prevented  by  Justices  of  Peace,  who  are  autho- 
rised to  seize  such  tools  destined  for  exportation. 

But  the  several  statutory  rules  should  be  <»onsulted  by 
Justices. 


MARRIAGE. 

1.   Who  may  Marry. 

Marriage  may  be  entered  into  by  any  persons  past 
the  age  of  puberty,  (fourteen  in  males  and  twelve  in  fe- 
males) being  of  sane  mind,  and  not  within  the  prohibited 
degrees  of  relationship.  ^ 


1  Stair,  B.  i.  t.  4,  §  6.     Ersk.  Princ.  i.  6,  §  2.     Hutch.  B.  iii.  c  8,  §  1, 
(ii.  209.) 
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3.  Famuitian  of  Contract. 

This  contract  becomes  binding  in  law  from  the  consent 
^  the  parties,  expressed,  or  presumed  from  facts  and  cir- 
con^tanoes.^ 

A  declaration  of  marriage  by  the  parties  before  a  Justice 
4^  Peace,  or  other  magistrate,  is  not  more  formal  than  one 
in  presence  of  any  other  witnesses. 

All  marriages  are  termed  irregular  or  clandestine, 
which  are  not  solemnized  by  the  church  after  due  notice  or 
proclamation  of  banns.  ^ 

But  the  same  civil  effects  follow  marriage,  however  ir- 
r^^alarly  constituted.' 

3.  HusbandCs  Curatory  of  his  Wife, 

The  husband  is  in  law  the  curator  of  the  wife.^ 

Hence  she  cannot  sue  without  his  concurrence,  nor  be 
sued  unless  he  be  cited  along  with  her.^ 

When  the  husband  refuses  his  concurrence  to  a  suit  at 
his  wife's  instance,  or  where  the  action  is  against  himself, 
(for  implement  of  the  marriage  contract,)  the  Judge  au- 
thorises the  wife  to  proceed  in  her  own  name,  if  there  be 
no  trustees  named  in  the  marriage  contract,  through  whom 
process  may  be  conducted.^ 

All  deeds  of  the  wife  are  invalid  without  the  husband's 
consent,  from  the  date  of  the  proclamation  of  the  banns  in 
her  parish  church.^ 


1  Stair,  B.  i.  t.  4,  §  6.  £nk.  Inst.  i.  6,  §  2,  5,  6.  Princ  i.  6,  §  3. 
Hutch.  B.  iu.  c  8,  §  2,  (ii.  209^20.) 

S  Stair,  ut  Mup,  £nk.  Inst.  %U  mp»  §  10,  11.  Princ.  ut  sup,  §  5. 
Hatch,  utsup.  §  3,  (ii.  220— d.) 

'  See  Stair,  ut  sup,  §  6.  Ersk.  Inst,  ui  sup,  §11*  Princ  ui  sup. 
Hntdu  ut  sup.  §  2,  (ii.  220.) 

*  Stair,  ut  sup.  §  13.     Ersk.  Inst,  ui  sup.  §  20.     Princ.  tU  sUp.  §  12. 

^  Ersk.  Inst,  ut  sup.  §  21.  Princ  ut  sup.  Hutch,  ut  sup.  §  6.  (ii. 
>,  40.)  ^  Ersk.  Inst.  fi«/ «tfp.     Vrxncutsup.  'Ibid.     ibid. 
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In  order  to  secure  third  parties  from  reduction  of  deeds 
granted  by  a  wife,  on  ground  of  force  or  fear  of  her  hus- 
band, the  wife  may  ratify  such  deeds,  by  making  oath 
before  a  magistrate  out  of  the  husband's  presence,  that  she 
acted  with  her  entire  free  will.* 

In  general,  all  personal  obligations  granted  by  the  wife, 
although  with  the  husband's  consent,  are  invalid,  such  as 
bonds  or  bills,  &c.* 

4.  Exceptions. 

Unless  the  wife  has  a  separate  stock  for  her  own  or  her 
children's  support,  derived  from  a  stranger.^ 

Or  where  the  wife  is  set  over  some  branch  of  her  hus- 
band's business,  or  over  all  his  concerns.* 

A  wife  is  always  presumed  to  be  set  over  all  domestic 
affairs,  and  therefore  her  husband  becomes  liable  for  fur^ 
nishings  made  to  her.^ 

Unless  he  use  the  diligence  of  inhibition  against  her, 
after  which  he  is  not  liable  for  any  other  than  reasonable 
articles  supplied  to  her,  which  he  cannot  shew  he  has 
otherwise  provided.^ 

5.  Jus  Mariti, 

The  husband,  as  an  immediate  consequence  of  marriage, 
enjoys  the  jus  mariti^  or  right  of  disposing  of  (not  merely 
managing)  the  goods  in  communion;  which  are  hence 
aifectable  by  his  proper  creditors.^ 

(a)  What  Included, 

Under  this  description  is  included  the  moveable  pro- 
perty of  the  spouses.® 


^  Ersk.  Inst.  i.  6,  §  33,  34,  35,  36.     Princ.  i.  6,  §  19. 
^  Ersk.  Inst,  ut  sup,  §  25.     Princ.  ut  sup.  §  Id.  '  Ibid,      ibid* 

4  Ersk.  Inst,  ut  sup.  §  26.     Princ.  ut  sup. 

^  Ersk.  Inst,  ut  sup.     Princ.  ut  sup.  §  16.     Hutch.  B.  iii.  c.  8,  §  6, 

(ii.  240.)  0  1bid.    ibid.    ibid. 

f  Ersk.  Inst,  ut  sup.  §  14.     Princ  utsup,  §  7*  '  Ibid.  Ibid. 
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(b)  What  Excepted. 

Bat  there  are  excepted,  the   wife's  paraphernalia  or 
wearing  apparel,  and  personal  ornaments.^ 

6.  Wife  safe  from  Imprisonment  for  Debt. 

A  married  woman  cannot  be  imprisoned  for  a  civil  debt^ 

But  the  husband  may  be  so  in  her  stead.' 

A  pecuniary  fine,  imposed  as  a  punishment,  must  be 
suqpended  during  the  marriage,  unless  the  wife  have  a 
separate  estate  free  from  the  jz^  mariti^  which  may  be  at- 
tadied  in  execution.^ 

A  wife  may  be  imprisoned  as  a  punishment,  and  also  as 
a  compulsitor  for  the  performance  of  acts  in  her  own 
power,  or  the  production  of  writing^  under  a  diligence.^ 

7.  Husband^ s  Liability. 

On  the  other  hand  the  husband,  as  manager  of  the  goods 
in  communion,  becomes  liable  for  all  the  wife's  moveable 
debts  contracted  before  marriage,  (or  rather  anterior  to 
publication  of  banns,)  even  should  they  exceed  the  wife's 
moveable  estate.^ 

This  liability  terminates  in  general,  when  the  goods  in 
eommunion  come  to  be  divided,  on  dissolution  of  the  mar- 


But  it  may  be  rendered  perpetual  against  the  husband, 
by  complete  legal  diligence  against  his  estate ;  neither  by 
ineomplete  diligence  against  his  property,  nor  by  complete 


1  Enk.  InsU  L  6,  §  15.  Princ.  i.  6,  §  &  Hutch.  B.  iii.  c  8,  §  6, 
(iL  237,  &)  *  Enk.  lost,  ut  sup.  §  19.     Princ  ut  sup.  §  11. 

'  IbicL     ibid.  *  Enk.  Inst,  ut  sup.  §  24.     Princ  ui  sup.  §  14. 

6  Enk.  lost,  ui  sup.  §  19. 

0  Enk.  lost,  ui  sup.  §  16.  Princ.  ui  sup.  §  9.  Hutch,  ut  sup. 
(iL  241,  2.)  7  ii^id.    ibid.    ibid. 
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diligence  against  his  person ;  and  the  husband  continues 
subsidiarily  liable  after  the  wife's  death,  when  he  has  got 
a  large  portion  by  her.^ 

The  wife  being  debtor  in  a  bond  bearing  interest,  the 
husband  is  liable  for  nothing  but  the  interest  bygone  be- 
fore the  marriage,  and  that  due  during  its  subsistence.^ 

8.  Donations  Between  Spouses* 

Gratuitous  donations  between  spouses  are  revocable, 
expressly  or  tacitly,  till  death/ 

But  reasonable  provisions  and  remuneratory  grants  are 
not  revocable.* 

9.  Dissolution  of  Marriage  by  Death* 

(a)  Within  Year  and  Day. 

Marriage  being  dissolved  by  death  within  year  and  day 
from  its  celebration,  and  without  a  living  child,  which  is 
heard  to  cry,  being  procreated,  whether  it  live  or  not,  the 
grants  made  in  contemplation  of  the  marriage  fail^,  and 
matters  revert  to  the  state  in  which  they  previously  were.* 

(b)  Beyond  Year  and  Day. 

But  if  the  marriage  subsisted  a  year  and  day,  or  a  living 
child  was  born,  then  on  dissolution  by  death,  the  regular 
consequences  take  place.  ^ 

The  goods  in  communion  are  divided, — when  the  hus- 
band predeceases,  a  third  goes  to  the  widow  where  there 


1  £rsk.   Inst.  i.  6,  §  17-     Princ.  i.  6,  §  lO.     Hutch.  B.  iii.  c.  8,  §  6, 
(ii.  241,  2.) 

2  £rsk.  Inst,  ut  sup.  §  18.      Princ  ui  sup,  §  11.      Hutch,  ui  sup. 

3  Ersk.  Inst,  utsup.  §  29,  30,  31.     Princ.  ut  sup,  §  18. 
^  Ersk.  Inst,  ut  sup,  §  30.     Princ.  ut  sup, 

A  Eriik.  Inst,  ut  sup,  §  38,  30,  40.     Princ.  utsup,  §  21,  22. 
^  Ersk.  Inst,  ut  sup,  §  41,  42»     Princ*  ut  sup,  §  22. 
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18  i89iie9  or  a  half  where  there  is  none, — ^where  the  wife 
predeceases,  the  husband  gets  two-thirds  where  there  is 
isBoe;,  bnt  only  a  half  where  there  is  none.' 

But  msmage  contracts  generally  provide  for  the  event 
of  a  diasolntion  within  a  year  and  day,  and  without  the 
birth  of  a  child;  and  they  frequently  introduce  great 
changes  in  the  ordinary  rights  of  the  parties. 

10.  Dissolution  of  Marriage  by  Divorce* 

In  case  of  dissolution  by  divorce,  the  offending  party 
loses  the  rights  he  or  she  would  have  been  entitled  to ; 
Imt  the  husband,  although  offending,  has  been  found  en- 
titled to  retain  the  tocher  or  portion.^ 

Regarding  the  heritable  property  of  married  persons 
nothing  need  be  said  here,  as  not  concerning  Justices  of 
Peace. 


MEDITATIO  FUGiE,  proceedings  in. 

1.  Nature  ofMeditatio  FngcB. 

Amr  debtor  who  is  in  meditatione  fug<B^  /•  e.  about  to 
leave  Scotland,  may  be  compelled,  at  the  instance  of  his 
creditor,  to  find  security  for  his  personal  appearance  to 
answer  the  daim  of  the  latter,  in  the  courts  of  Scotland, 
at  any  time  within  the  next  six  months.' 

2.  In  what  Applicable. 

MedHaHofitgiB  applies  only  to  the  intention  of  the  party 
to  quit  this  part  of  the  united  kingdom,  and  not  to  his  re- 


1  Enk.  Inst.  iii.  9,  §  19.     Princ  iu.  9,  §  6. 

<  Enk.  losl.  %U  tup.  §  46,  47,  4&     Princ.  ui  sup.  §  25. 

S  Hatch.  iL  &  11,  §  9,  (i.  424,  a.) 
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moval  from  one  place  in  Scotland  to  another,'  nor  even  to 
his  retirement  within  the  sanctuary  (of  Holyroodhouse.)^ 
The  purpose  to  depart  from  Scotland  must  be  imme- 
diate,' and  must  relate  to  a  continued,  not  a  merely  tem- 
porary absence,  such  as  that  of  a  captain  of  a  packet  ply^ 
ing  between  Scotland  and  Ireland,  or  the  like,* 

3.  Parties. 

The  creditor  need  not  be  a  Scotsman  nor  domiciled 
here.* 

The  same  remarks  apply  to  the  debtor/ 

4.  Debt. 

The  debt  may  have  been  contracted  abroad  and  to  a  fo^ 
reign  creditor.' 

If  founded  on  contract  made  in  this  country,  a  claim, 
though  not  yet  established,  may  warrant  an  application  de 
meditatione  fugce.  ® 

5.   When  Process  Competent. 

This  process  is  available  against  a  debtor  who  has  a 
personal  protection,  if  he  be  truly  preparing  to  go  put  of 
the  territory  of  Scotland.® 

But  it  is  not  competent  in  the  case  of  a  person  who  is 
privileged  from  arrest  for  civil  debt,'  ^  nor  of  a  soldier  or 
sailor  going  abroad  in  course  of  duty.* ' 

^  Case  of  Laing-v.  Watson  and  MoUison,  20th  Dec  1789,  where  da- 
mages were  found  due  by  the  creditor,  and  also  by  the  Justice  «f  Peace, 
great  incaution  having^  been  shewn. 

2  Place  V.  Donnison,  2d  July  1814.  3  Place  ut  sup. 

4  Shearer  (suspens.  and  liberat.)  10th  July  1813,  2d  Div.  N.  R. 

5  Hutch,  ii.  c.  11,  §  10,  i.  432,  &c.  ^  Hutch,  utsup,  §  9,  (i.  424.) 
"7  Hutch,  ut  sup.  §  10,  (i.  432,  &c.)    CaiA  of  Place  v.  Donnison,  ut  sup. 

8  Wright  V.  Gammell,  6th  Feb.  1788. 

9  Beirs  Comm.  B.  vi.  P.  iii.  Ill,  §  3,  No.  3,  (ii.  5470  '^  Il»d. 
11  Ibid.  §  4,  No.  4,  (ii.  548.)  and  §  2,.No.  3,  (ii;  544,  5.) 


MEDITATIO   FUGJE MINORS.  169 

It  may  not  be  applied  for  by  a  creditor  who  has  got  a 
caption  ready  to  be  used  against  his  debtor. 

This  procedure  may,  however,  be  employed  where  the 
debtor  would  leave  ample  property  in  Scotland,  as  the  ob- 
je<:t  is,  to  give  the  creditor  means  of  doing  diligence  against 
the  person  of  his  debtor.^ 

6.  Steps  to  be  Taken  by  Creditor. 

The  course  to  be  followed  by  a  creditor,  whose  debtor 
meditates  flight,  is  to  apply  to  any  Justice  of  Peace  or 
magistrate  within  whose  jurisdiction  the  debtor  then  is, 
and  to  swear  before  the  Judge  to  the  verity  of  the  debt, 
and  his  own  belief  of  the  debtor's  present  purpose  of  flight,^ 
stating,  at  the  same  time  on  oath,  the  grounds  of  his  be- 
fief  to  that  effect' 

The  Judge,  on  being  satisfied  that  there  are  grounds  for 
the  suspicion  sworn  to  by  the  creditor,  but  not  unless, 
grants  warrant  for  apprehending  and  bringing  before  him 
the  debtor  for  examination.^  See  Warranty  Medit,  Fuffos 
WarrcanJL 


MINORS. 

1.  Definitions, 

The  term  Minors,  in  its  extended  signification,  includes 
all  persons  under  the  age  of  majority,  or  twenty-one  in 
both  sexes.^ 

In  its  limited  sense,  it  applies  to  those  only  who  are  be- 


>  Heron  o.  Dickson,  Ifith  Dec.  M^S. 

<  Bril't  Comm.  B.  vi.  P.  iii.  c.  Ill,  ^  1,  No.  4,  (ii.  541,  2.) 

s  Ibid.  ^  Ibid.  §  1,  Pr.  (ii.  540.) 

*£nk.  IiucL7,§l.     Princi.  7,  §1. 
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tween  majority  and  pupillarity,  and  who  are  termed  pu- 
beres^  or  come  to  the  age  of  puberty.^ 

Pupils  are  those  under  the  age  of  puberty,  which,  by 
our  law,  is  twelve  for  females  and  fourteen  for  males.  ^ 

2.  Father^s  Guardianship. 

A  father  is  the  guardian  to  his  children  during  both  pu- 
pillarity  and  minority.' 

3.   Father* s  Nomination  of  Gimrdians. 

And  he  may  at  any  time  name  tutors,^  and  may,  while 
in  health,  (not  on  deathbed,)  appoint  curators  to  act  after 
his  death.  ^ 

4.   Tutors. 

The  guardian  of  a  pupil  is  called  a  tutor,  and  his  powers 
and  duties  relate  to  the  person  of  the  pupil,  for  whom  he 
acts  entirely.^ 

5.  Curators. 

A  minor's  guardian  is  termed  a  curator,  and  his  office 
relates  to  the  estate  of  the  minor,  who  acts  in  his  own 
name  but  with  consent  of  the  curator,  who  cannot  do  more 
than  authorise  the  minor.  ^ 

A  minor  whose  father  has  not  named  him  curators, 
may  do  without  them,  or  else  he  may  name  them  for  him- 
self under  sanction  of  the  Court  of  Session.^ 


1  Ersk.  Inst.  i.  7,  §  1.     Princ  i.  7,  §  1.     Hutch,  iii.  10,  §  2,  (ii.  266.) 

2  Ibid.     ibid.     Hutch,  utsup.  §  1,  (ii.  265.) 

3  Ersk.  Inst,  ut  sup.  §  2,  i.  6,  §  54.     Hutch,  ut  sup,  §  2.     (ii.  266.) 
^  Ersk.  Inst,  ut  sup,  §  2.     Princ.  tU  sup,  §  2. 

5  Act  1696,  c.  8.     Ersk.  Inst,  ut  sup.  §  11.     Princ.  ut  sup,  §  6. 

^  Ersk.  Inst,  ut  sup,  §  14.     Princ  ut  sup.  §  8. 

7  Ibid.    Ibid.  »  Ersk.  Inst,  ut  sup.  §  1 1. 
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6.  Tvtors  at  Law  and  Dative* 
A  pupil  must  have  a  guardian,  and  if  the  father  has 
named  noae,  there  is  room  for  the  tutor  of  law  or  nearest 
relative,  or  in  default  of  him,  a  tutor-dative  may  be  ap- 
pointed by  the  King  in  Exchequer.  ^ 

7.  Litigation  of  Minors. 

Whoever  sues  a  pupil  or  minor,  must  also  cite  the  tutor 
or  curator.^ 

Where  a  pupil  or  a  minor  is  engaged  in  a  law-suit,  and 
has  no  tutor  or  curator,  or  where  he  has  a  process  against 
his  tutor  or  curator,  tlie  Court  of  Session  appoints  him 
a  tutor  or  a  curator  ad  litem  to  authorise  the  proceed- 
ings.' 

8.  Acts  of  Guardians, 

A  tutor  for  his  pupil,  and  a  curator  conjointly  with  his 
minor,  can  validly  receive,  sue,  or  transact  in  regard  to 
daims  of  a  moveable  description ;  and  may,  for  prudent 
reasons,  sell  moveables  belonging  to  their  wards.^ 

But  the  assignation  of  any  claim  belonging  to  a  pupil  or 
minor  is  incompetent,  unless  in  favor  of  a  cautioner  who 
has  satisfied  such  a  debt.^ 

And  nothing  to  their  own  interest  can  be  done  by  either 
tutors  or  curators.^ 

9.  Female  Guardian, 

A  female  tutor  or  curator  becomes  by  marriage  incapa- 
dfated  for  either  of  these  offices,  as  she  is  then  considered 
under  curatory  herself.  ^ 


'Enk.    lut.  1. 7>  §  4  to  9.    Princ.  i.7,  §  3to  5.     Hutch,  ill.  10,  §  1, 
(n.  268.)  s  Enk.  Inst,  ut  mp.  §  24.     Hutch,  ui  tup.  §  2.  (ii.  267.) 

S  Enk.  Inst,  ui  tup.  §  10.     Princ  ut  tup.  §  7- 
^  Enk*  Inst,  ui  tup.  §  16  to  18.     Princ.  ui  tup.  §  9  to  11. 
*  Enk  Inst  ui  tup.  §  19.  ^  Ibid.  Princ.  §  W. 

'  Enk.  Inst,  ui  tup.  §  29. 


172  MINORS — MISCHIEF. 

10.  Acts  of  Minors. 

Any  engagement  entered  into  by  a  pupil  himself^  or 
by  a  minor  having  curators,  without  their  consent,  is  bind- 
ing only  on  the  opposite  party ;  unless  fulfilment  be  de- 
manded on  behalf  of  the  person  under  age,  who  must 
then  implement  his  share  of  the  agreement^ 

All  minors  are  liable  for  money  employed  to  their  pro- 
fit.2 

Any  minor  in  trade  is  held  liable  for  engagements  made 
by  him  in  regard  to  it ;'  and  bills  granted  by  him  are  pre- 
sumed to  have  been  in  that  situation  until  the  contrary  be 
proved. 

Pupils  are  safe  from  imprisonment  for  civil  debts.* 

But  this  does  not  apply  to  minors puberes,^ 


MISCHIEF,  Malicious. 

The  wilfully  injuring  of  another's  property  is  punish- 
able as  an  offence  against  the  public  order.  ^ 

Some  kinds  of  mischief  are  brought  by  Statute  pecu- 
liarly within  the  jurisdiction  of  Justices, — such  as  injury  to 
dovecots:''     See  Thefts 

To  certain  vegetables:^     See  Thefi. 

Toplanting,^  fences,  ^°  yards,  ^  ^  &c.:  &Qe  Planting  and  In- 
closing. 


1  Ersk.  Inst.  i.  7,  §  33.     Princ.  i.  7,  §  18.  «  Ibid.  ibid. 

3  BelPs  Comm.  B.  iii.  P.  i.  c.  2,  (parag.  263,  i.  249.) 
*  Act  1696,  c  41.    Ersk.  Inst,  ttt  sup,  §  47.   Prin.  ut  sup,  §  26.   Hutch, 
iii.  10,  §  1,  (ii.  265.)  ft  Hutcb.  utsup,  §  2,  (ii.  267.) 

6  Hume,  chap.  iv.  §  1,  (i.  119.)  7  By  Act.  1661,  c  3«. 

»  By  Act  13  Geo.  III.  c  32.    42  Geo.  III.  c  67. 
^  By  Acts  1661,  c.  38,  and  1  Geo.  I.  c.  48. 
10  By  Acts  1661,  c  41,  and  1685,  c.  39.  ^^  By  Act  1570,  c  84. 


MISCHIEF — MOBBING   OR   RIOT.  173 

But  Justices  may  competently  judge  in  such  cases  of 
mischief  as  are  truly  breaches  of  the  peace ;  and  apparently 
too  in  minor  instances  of  any  description. 


MOBBING  OR  RIOT. 

Amongst  breaches  of  the  peace,  one  of  the  worst  is  that 
eommitted  by  Mobbing  or  Riot 

Mobbing  or  Riot  is  to  be  considered  under  two  aspects, 
Ist,  as  an  offence  against  the  common  law ; 

And,  2d,  as  a  contravention  of  the  particular  Statute 
known  by  the  name  of  the  Riot  Act 

I*   AT  COMMON  LAW. 

1.  Meaning, 

In  Scottish  practice,  mobbing'  means  any  ^^  tumultous 
^  ooDTOcation  of  the  lieges,"  without  those  distinctions  made 
in  England  under  the  three  titles  of  Riot,  Rout^  and  Un- 
baefid  Assembly.* 

2.  What  Constitutes  Mobbing, 

(a)  Number. 

To  constitute  mobbing  the  assembly  must  be  numerous, 
bat  no  precise  number  is  requisite,  and  must  be  judged  of 
aoeording  to  circumstances,  especially  the  acts  done  by 
the  parties  met' 

(b)  Alarm  and  Disturbance, 
Alarm  and  disturbance  of  the  public  peace ^  must  take 

'  Hmiie,  1.  chap.  xri.  (i.  p.  411.)  ^  See  Bums*  Jnttioe,  Art.  Riot. 

3  Hmne^  L  diap.  xri.  §  l,ait.  1,  (i.  p.  411.) 

4  Ibid.  art.  8;  (L  411,  2.)  art.  5,  (i.  414,  5.) 
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place,  and  be  accompanied  either  by  acts  of  violence,  or 
by  manifest  tendency  thereto,  though  nothing  further  has 
ensued. 

(c)   Violent  Purpose, 

There  must  be  combination  for  a  violent"  purpose. 

The  purpose  of  the  assembly  must  relate  to  a  matter  of 
private  concern,  as  the  property,  rights,  or  persons  of  in- 
dividuals.* 

Where  the  object  of  the  mob  is  something  pubUc,  their 
offence  amounts  to  treason. 

There  may  be  mobbing  in  the  professed  execution  of  a 
lawful  act,  as  in  executing  a  diligence,  &c.' 

3.  Art  and  Part  in  Mobbing. 

A  person  may  be  art  and  part  in  mobbing  by  instigating 
the  assembly.* 

Or  by  presence  along  with  them,  provided  that  is  not 
merely  casual.* 

One  may  be  art  and  part  in  som6  act  or  acts  of  a  mob, 
and  yet  not  in  others.^ 

All  which  cases  must  be  judged  of  according  to  circum- 
stangps.  "^ 

4.  Serious  Mobbing, 

Mobbing,  when  beyond  a  slight  breach  of  the  peace, 
must  be  tried  by  a  higher  court  than  that  of  Justices. 

And  is  punishable  with  arbitrary  pains.  ^ 

Sometimes  acts  inferring  capital  punishment,  as  murder, 
are  committed  by  a  mob,  and  are  visited  upon  all  concern- 
ed in  these  acts.^ 


1  Hume,  i.  chap.  xvi.  §  1,  art  3,  (i.  413.)  2  Ibid.  art.  4,  (i.  413,  4.) 

3  Ibid.  art.  2,  (i.  412,  3.)  *  Ibid.  art.  6,  (i.  417.) 

5  Ibid.  i.  417,  8, 9.  «  Ibid.  (i.  419,20.)  ^  Hume,  utsup, 

«  Ibid.  §  2,  (i.  421,  2.)  ^  Ibid.  (i.  422, 423—5. 
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(ll)    BY  STATUTE. 

1.  Riotous  Assembling  to  Demolish  Chapels,  §*c. 

The  Riot  Act^  declares,  that  a  capital  crime  is  com- 
mitted' <'  if  any  persons  (not  in  this  part  limited  to  the 
oamber  of  twelve)  unlawfully,  riotously,  and  tumultously 
^  assembled  together  to  the  disturbance  of  the  public 
*^  peace,  shall  unlawfully,  and  with  force,  demolish  or  pull 
^  dawn,  or  hepn  to  demolish  or  pull  down,  any  church  or 
**  diapel,  or  any  building  for  religious  worship,  certified 
^  and  registered  according  to  the  Statute  made  in  the  first 
*^  year  of  the  late  King  William  and  Queen  Mary,  in- 
^  titled,  &c.  or  any  dwelling-house,  room,  stable,  or  other 
^  out-house,  that  then  every  such  demolishing  or  pulling 
^  down,  or  beginning  to  demolish  or  pull  down,  shall  be 
^  adjudged  felony  without  benefit  of  clergy,  and  the  of- 
*^  fienders  therein  shall  be  adjudged  felons,  and  shall  suf- 
^  fer  death,  as  in  case  of  felony,  without  benefit  of  clergy/' 

2.  Riot  for  Demolishing  other  Buildings. 

And  subsequent  Statutes,  applying  to  Scotland,  have 
indnded,  within  the  protection  of  this  Act,  any  such'  build- 
ii^or  erections  for  carrying  on  trade  or  manufactures, 
or  for  depositing  goods,  ^  and  any  engines,  erections,  or 
wofks  belonging  to  collieries/ 

d.  AsaenMy  of  Twelve  Persons  for  Disturbance  of  Peace. 

(a)  For  An  Hour,  without  Overt  Act. 

The  lUot  Act  next  provides,  that  if  any  persons,  to  the 
number  of  twelve,  riotously  and  tumultuously  assembled 


l|Geo.I.  c5.  2  Ibid,  §4.  ^  Act.  9  Geo.  III.  c.  29,  §  I. 

«S2GcowIII.  c.  130,  §2.  &  56  Geo.  Ill  c  125,  §1. 
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for  any  purpose  whatsoever,  but  havinp^  the  effect  of  dis- 
turbing the  public  peace,  shall  be  required  to  disperse  by 
a  magistrate  by  proclamation  in  the  King's  name,  and  shall 
remain  assembled  for  one  hour  after  being  so  command- 
ed to  separate,  or  after  forcibly  preventing  that  comtnand 
from  being  issued,  they  thereby  commit  a  capital  offence,^ 
and  may  be  suppressed  by  force.  ^ 

(b)   Within  Hour,  but  with  Overt  Act. 

If  the  rioters  invade  any  person  or  property  before  the 
lapse  of  the  hour,  or  even  before  proclamation  is  made, 
the  Riot  Act  is  not  needed  to  sanction  their  suppression ; 
— they  may  be  forcibly  put  down.' 

4.  Magistrates  to  Read  the  Riot  Act^  8fc. 

In  cases  which  properly  fall  under  the  Riot  Act,  the 
magistrates  having  authority  to  charge  the  rioters  to  dis- 
perse, are,  in  a  county,  any  one  Justice,  the  Sheriff  or  under 
Sheriff,  and  in  a  burgh  any  Justice  for  that  burgh,  the 
Mayor  (Provost),  Bailiff  (Bailie),  or  other  head  Officer.* 

Any  of  those  officers,  on  hearing  of  a  tumult,  is  directed 
to  resort  to  the  place  with  such  help  as  he  can  command;^ 
and  there  he  shall,  amongst  the  rioters,  or  as  near  them  as 
he  can  safely  come,  with  a  loud  voice,  command  or  cause 
to  be  commanded,  silence,  while  proclamation,  is  making ; 
and  after  that,  shall  openly,  and  with  a  loud  voice,  make 
or  cause  to  be  made,  proclamation,  in  these  words,  or  like 
in  effect :  "  Our  Sovereign  Lord  the  King  chargeth  and 
'^  commandeth  all  persons  being  assembled,  immediately 
"  to  disperse  themselves,  and  peaceably  to  depart  to  their 
^'  habitations,  or  to  their  lawful  business,  upon  the  pains 


1  1  Geo.  I.  c.  6,  §  1—6.  «  Ibid.  §  3. 

S  Hume,  i.  chap.  xvi.  §11,  (i.  p.  431.)  ^  1  Geo.  I.  c  5,  §  1. 

^  Ibid.  §  2. 


MOBBING   OR   RIOT — MONEY   SCOTS.        177 

"  contained  in  the  Act,  made  in  the  first  year  of  King 
"  George,  for  preventing  tumults  and  riotous  assemblies : 
'^  God  save  the  King."  ^ 

Giving  this  charge  to  the  mob  is  what  is  commonly 
called  reading  the  Riot  Act ;  and  forcibly  hindering  it  from 
being  given,  is  declared  capital  by  the  Statute.^ 

5.  Dispersion  of  Rioters. 

On  expiration  of  the  hour,  the  rioters  may  be  seized  or 
dispersed  by  the  Justice,  (who  may  call  on** any  per- 
sons of  age  and  ability  to  assist) ;  and  if  any  rioters  be 
killed  or  hurt  by  reason  of  their  resistance  in  being  ap- 
prehended or  dispersed,  the  above  persons  shall  be  in- 
demnified.' 

6.  Persons  Mixing  with  the  Mob. 

Persons  who  have  joined  the  riot,  whether  they  know 
or  not  of  the  proclamation  having  been  made,  incur  the 
risk  of  any  measures  employed  to  quell  the  riot.^ 


MONEY  SCOTS. 

For  converting  Scots  into  Sterling  money,  it  is  to  be 
remembered,  that  the  former  is  equal  to  but  one-twelfth  of 
the  latter,  bearing  the  same  denomination. 

Sterling. 

1  Doyt  (or  penny,)  -         -        -     L.0  0  0^^ 

1  Bodle  (or  twopence,)         -        -        -         0  0  0-^ 
1  Plack  or  Groat,  (or  fourpence,)  one-third 

of  a  shilling,  -         ...         o  0  O^ 


^  1  Geo.  I.  c.  5,  §  2.  '  Ibid.  §  5.  ^  i^id.  §  3. 

«  Hume,  i.  chap.  xvi.  §  1 1,  (i.  432.) 

N 
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1  Shilling, 0  0     1 

I  Merk,  (or  Ids.  4d.)  two-thirds  of  a  pund,  0  1     If^ 

1  Pand, 0  18 


MUIRBURN. 

J.  Statute, 

MuiRBURN,  or  the  setting  fire  to  heath  or  muir,  is  now 
regulated  by  the  Act  13  Geo.  III.  c.  54. 

2.   Timcj  and  Sanson* 

• 

Muirburn  is  forbidden  to  be  practised  between  1st 
April  and  11th  November  in  any  year.^ 

Unless  on  wet  muirlands,  where  it  may  be  done  down 
to  the  25th  of  April,  if  by  the  proprietor  in  possession,  or 
by  his  tenants,  under  authority  in  writing  from  him  or 
his  factor,^  recorded  in  the  books  of  the  Sheriff  of  the 
county  previous  to  the  burning.^ 

3.  Prosecution* 

Prosecutions  must  be  brought  within  six  months.^ 
Any  two  Justices  may  try  for  offences  against  the  act^ 
And  the  public  prosecutor  or  private  party  may  insist^ 

4.  Proof 

The  Statute  raises  a  presumption  of  guilt  against  the 
person  in  occupancy  of  the  lands,  to  be  removed  by  proof 
to  the  contrary.^ 

Proof  may  be,  by  confession  of  party,  or  oath  of  one  or 
more  witnesses.® 


>  Act  13  Geo.  III.  c.  54,  §  4.  2  §  6.  S  §  7.  *  §  14. 

^§8.  Mbid.  '§5.  >§8. 
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5.  Penalties, 

The  penalties,  on  conviction,  are  L.2,  L.&,  and  L.10, 
according  as  the  offence  is  the  first,  second,  or  third,  by 
the  same  party.  ^ 

And  the  amount  of  penalties  is  to  go,  half  to  the  prose- 
cator  and  half  to  the  poor  of  the  parish,  or  the  highroads 
within  the  parish,  as  the  Justices  may  appoint^ 

And  in  default  of  payment  of  penalty  within  ten  days 
after  final  judgrment,  the  offender  shall  be  imprisoned  for  a 
term  of  six  weeks,  of  two  months,  or  of  three  months,  ac- 
eoiding  as  his  offence  is  his  first,  second,  or  third.' 

Or  the  prosecutor  may  apply  for  warrant  of  distress  and 
sale  for  recovery  of  the  penalties. '^ 

And  all  or  part  of  the  penalty  being  irrecoverable  by 
Aeae  means,  the  Justices  may  commit  the  offender  to 
jail  for  the  above  periods,  or  until  full  payment^ 


6.  AppeaL 

Bat  it  b  competent  for  any  person  to  appeal  from  the 
Justices  to  the  next  Circuit  Court  of  Justiciary,  or  where 
there  is  none,  then  to  the  High  Court  of  Justiciary  in 
Edinburgh.^ 

The  appeal  must  be  entered  within  ten  days,  by  lodging 
it  with  the  Clerk  of  Court,  and  serving  a  duplicate  on  the 
Of^Msite  party  personally,  or  at  his  dwelling-house,  or  on 
his  agent, — the  court  of  appeal  being  to  sit  not  earlier 
dun  fifteen  days  after  such  service.^ 

Tlie  appellant  must  also  lodge  with  the  Justice  of  Peace 
deik  a  bond,  with  one  sufficient  cautioner,  for  paying  the 
sum  decerned  for,  and  expenses,  if  to  be  awarded.^ 


>  Act  13  Geo.  III.  c.  M,  §  4.  <  §  10.  3  §  4.  «  §  9. 

»IbU.  *§n.  'Ibid.  *§12. 
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NAUTiE  CAUPONES  STABULARII. 

1.  Liability, 

Beyond  the  liability  inferred  by  the  contract  of  loca- 
tion, our  law  has  borrowed  the  Roman  rule^  of  making 
shipmasters,  innkeepers,  and  stablers,  responsible  for  pro- 
perty placed  under  their  care.^ 

The  above  description  of  persons  includes,  besides  inn- 
keepers, stablers,  and  shipmasters, — vintners  in  boroughs, 
keepers  of  lodgings,  carriers,  and  stage-coach  owners;' 
and  along  with  the  masters  of  ships,  the  proprietors  are 
liable  according  to  their  shares.* 

The  liability  is  not  confined,  as  in  location,  to  injury 
arising  from  the  fault  of  the  innkeeper,  &c.  or  his  servant, 
but  of  other  persons  too — ^as  by  theft. ^ 

Every  care  must  be  taken  by  the  party  receiving  the 
goods ;  as  he  is  responsible  for  damage  which  might  have 
been  guarded  against  by  sufficient  diligence  on  his  part^ 

2.  Exception. 

But  he  is  not  bound  for  loss  by  any  mischief  inevitable, 
or  purely  accidental.' 


1  Originally  a  Prsetorian  Edict,  1.  at/  Prator  1,  tit.  NouUb  Caupones, 
^c.  9,  D.  iv. 

2  Ersk.  Inst.  iii.  3,  §  28.  Pnnc.  iii.  1,  §  11.  Hutch,  iii.  7,  §  2,  (ii. 
163,  4.)  S  Hutch,  ut  sup.  (ii.  164.) 

4  Ersk.  Inst,  ut  sup,  §  29.     Princ.  ut  sup. 

^  Ersk.  Inst,  ut  tup.  §  28      Princ.  ut  sup.      Hutch,  ut  sup. 

^  In  the  case  of  Hay  v.  Wordsworth,  13th  Feb.  1801,  a  stabler  was 
found  liable  for  the  injury  sustained  by  a  horse,  which,  while  under  his  care, 
ran  off,  and  so  got  a  hurt  which  brought  on  lameness. 

^  Ersk.  Inst,  ut  sup.     Princ.  ut  sup.     Hutch,  ut  sup. 
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3»  Ihch/  of  Person  Delivering  Goods. 

The  person  deliyering  the  goods  is  not  under  the  ne- 
cessity of  shewing  them,  but  must  put  them  openly  into 
the  premises  of  the  other  party. 

If«  however,  the  package  be  so  small  as  is  not  likely  to  be 
noticed,  or  if  the  contents  be  of  unusual  value,  it  must  be 
specially  delivered  to  the  other  party,  or  his  servants,  to 
whom  the  nature  of  the  articles  must  be  told ;  otherwise 
die  owner  has  not  recourse,  unless  he  can  prove  gross 
neglect^ 

An  innkeper  seems  not  to  be  liable  for  a  valuable 
parcel  not  marked  as  such,  sent  without  intimation,  and 
merely  addressed  to  his  care,  for  a  person  not  his  guest  ^ 

Goods  put  on  board  ship  must  be  delivered  to  the  master 
or  the  mate,  or  entered  in  the  ship's  books,  or  the  bills 
of  lading;^ 

But  passage-boats  on  a  canal  would  appear  to  resemble 
stage  coaches,  or  carriers'  carts,  more  than  regular  vessels, 
in  so  &r  as  regards  this  rule. 

4.  Proof  of  Damage. 

The  owner's  oath  £71  litem  is  admitted  to  prove  the  ex- 
tent of  his  loss  in  cases  of  this  sort,  provided  his  statement 
is  probable.^ 


NONCONFORMISTS. 

1.  In  General. 

Dissenters,  of  all  denominations,  are  tolerated  and  pro- 
tected in  the  exercise  of  their  worship,  provided  they  con* 

1  BeU^s  Comiiu  B.  iii.  P.  i.  c.  4,  §  3,  (Parag.  403.  i.  379,  80.) 
*  So  found  in  case  of  Meikle  v.  Skelly,  16th  Feb.  1813,  but  the  Court, 
(1st  DiT.)  was  much  divided  in  opinion. 

'  Eisk.  Inst,  ut  tup.  §  29.     Princ  ut  tup.  ^  Ibid.     ibid. 
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duct  themselves  peaceably,  and  confonn  to  certain  regula- 
tions. 

2.  Episcopalians. 

Episcopalians  may  assemble  for  worship  in  any  place 
but  parish  churches ;  and  Justices  of  Peace,  and  other  ma- 
gistrates, are  directed  to  protect  them  from  disturbance.^ 

Any  assembly  of  five  persons  (besides  the  household,  if 
in  a  dwelling-house),  for  worship  in  the  Episcopal  form, 
is  deemed  an  Episcopal  meeting-house.' 


2 


3.  Recognizance  of  Alleged  Offenders, 

Whoever  disturbs  such  meeting,  or  hinders  the  pastor, 
must,  on  proof  by  two  witnesses  before  two  Justices  of 
Peace,  find  two  sureties  to  bind  themselves  in  a  recog- 
nizance for  L.50  for  his  due  appearance  to  answer  to  the 
charge,  or  else  he  is  to  be  committed  to  jail.^ 

4.   Trial, 

Trial  may  proceed  before  the  General  or  Quarter  Ses- 
sions.^ 

5.  Penalty. 

On  conviction,  the  offender  is  to  forfeit  L.lOO,  half  to 
the  informer  and  half  to  the  poor  of  the  parish  where  the 
offence  is  committed.^ 

6.  Chapel  Doors  to  be  Open. 

Episcopal  chapels,  &c.  must  have  the  doors  unfastened 
during  meetings  there.  ^ 


^Statute  10  Anne,  c.  7>  §  I9  called  the  Toleration  Act. 

«  Act  19  Geo.  II.  c.  38,  §  6.  ^  Act  10  Anne,  c  7^  §  9. 

«  Ibid.  *  Ibid.  <  Act  32  Geo.  III.  c  08,  §  8. 
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7.  Steps  necessary  for  Episcopalian  Pastors, 

Before  officiating,  an  Episcopal  pastor  must  pteseiit, 
to  be  recorded  (for  a  shilling)  by  the  Quarter  Sessions, 
his  orders  from  a  Protestant  bishop. 

He  must  also  take  the  oaths  of  allegiance  and  abjura- 
tion, and  subscribe  the  same  assurance  as  civil  and  inilitaty 
officers,  and  also  subscribe  a  declaration  respecting  his 
tenets.     See  Appendix, 

And  he  must  produce  to  the  clerk  of  the  shire  a  certifi- 
cate of  his  having  complied  with  the  above  requisites,^ 

On  pain  of  forfeiting  L.20,  half  to  the  informer  and 
half  to  the  poor  of  the  parish  for  the  first  offence.^ 

And  this  seems  cognizable  by  tv^o  Justices  of  Peace. 

The  pastor  must  pray  for  the  Royal  Family,'  on  pain 
of  a  like  forfeiture,  to  be  similarly  disposed  of.^ 

And  probably  competent  to  be  tried  by  two  Justices. 

8.  Omission  of  Prayers  for  the  Royal  Family, 

Any  person  being  present  twice  during  one  year  in 
such  a  chapel  where  the  Royal  Family  are  not  prayed  for, 
is  liable  in  a  forfeiture  of  L.5,  half  to  the  King  and  half  to 
the  informer,  or  in  default  of  payment,  to  be  imprisoned 
for  six  months  for  the  first  offence,  (the  two  attendances 
making  one  delinquency.)^ 

And  this  seems  to  be  cognizable  by  the  Justices  of 
Peace. 

Prosecutions  of  this  sort  must  be  commenced  within 
twelve  months  from  the  date  of  the  offence.* 


OATHS. 
Justices  of  Peace  are  empowered,  as  magistrates  and 

1  Act  32  Geo.  III.  c  63,  §  3.  *  Ibid.  §  4.         >  Ibid.  §  5. 

Mbid.  §«.  »rbid.  «Ibld.  Sll. 
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judges,  to  administer  Oaths  under  a  variety  of  circum- 
stances. 

1.  Division  of  Oaths. 

Oaths  may  be  discriminated  as»  (L)  Political,  (2.)  Offi- 
cial, and  (3.)  Judicial  or  Testimonial. 

2.  Oaths  ofAllegiancey  Sfc. 

(1.)  The  oaths  of  Allegiance  (See  Appendix)  and  Ab- 
juration, (See  Appendix)  (but  not  now  in  practice  that  of 
supremacy)  must  be  taken,  and  the  Assurance  (Appendix) 
must  be  subscribed 

By  every  person  admitted  to  an  office,  civil  or  military, 
in  Scotland ;  and  this  within  three  weeks  from  the  date  of 
his  admission;^ 

And  also  by  every  practitioner  before  any  inferior  court, 
who  must  take  the  oaths,  and  register  in  the  court  where 
he  means  to  act,  a  certificate  of  his  having  done  so,  pre- 
vious to  practising ;  under  penalty  of  L.20,  half  to  the  King 
and  half  to  the  informer,  or  of  imprisonment  for  six  months 
if  that  sum  be  not  sooner  paid;  and  the  practitioner 
contravening  may  be  summarily  convicted  by  the  court 
(including  that  of  the  Peace)  where  the  offence  was  com- 
mitted.^ 

And  every  Judge  of  a  Baron's  Court  must,  before  act- 
ing, take  these  oaths,  and  register  a  certificate  to  that  ef- 
fect in  the  office  of  the  clerk  of  the  shire  or  burgh  where 
he  resides;  under  a  penalty  of  L.IO,  half  to  the  King  and 
half  to  the  informer,  or  imprisonment  for  six  months,  if 
that  be  not  sooner  paid,  which  may  be  awarded  summarily 
by  two  Justices  of  the  Peace.^ 


>  Acts  6  Anne,  c.  14,  §  1,  2,  3.     8  Anne,  c.   16,  §  1,  2.     The  forms  in 
the  Appendix  are  set  forth  in  later  Statutes. 

<  Act  20  Ueo.  II.  c.  43,  §  44.  ^  Ibid.  §  23. 
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3.  Rolbfor  Subscriptions  to  be  Kept. 

The  Coart  of  the  Justices,  like  any  other,  must  keep 
rolls  for  the  subscriptions  of  persons  taking  the  oaths ;  and 
inspection  of  these  is  gratis.  ^ 

But  the  clerk  is  entitled  to  a  fee  of  two  shillings  from 
each  person  taking  the  oaths,  ^  unless  a  soldier  or  sailor, 
not  being  a  commissioned  or  a  warrant  officer.^ 

4.  Oaths  of  Office. 

(2.)  On  entering  upon  any  offices  or  situations  of  trust 
or  importance,  persons  usually  take  an  oath  to  discharge 
Aeir  duty  feithfhlly. 

Sometimes  this  is  coupled  with  the  oaths  of  allegiance, 
and  sometimes  stands  alone. 

Instances  in  which  it  may  be  administered  by  Justices 
of  Peace  are, 

Tliose  of  their  own  clerks,  interpreters  of  court,  &e. 
iHiere  the  form  is  very  brief.     See  Appendix, 

And  of  constables,  (See  Appendix),  soldiers  enlisting, 
&e.  (See  Appendix)  where  there  are  set  forms  of  oath^ 
prescribed. 

4.  Judicial  Oaths. 

(3.)  Testimonial  or  judicial  oaths,  are  those  administered 
in  the  course  of  judicial  proceedings  to  witnesses,  or  to 
parties  in  cases  of  reference  to  oath. 

The  usual  form  of  these  oaths  is  solemn  and  compre- 
hensive.    See  Appendix. 

Of  the  same  nature  as  testimonial  oaths  are  those  emit- 
ted in  voluntary  affidavits.     See  Affidavit. 

Quakers  and  Moravians,  in  place  of  swearing,  are  al- 
lofwed  by  law  to  give  their  solemn  affirmation,  even  to  the 


>  Act  6  Anne,  c.  14,  §  4.  <  Ihid.  §  G.  3  i  Geo.  I.  c  13,  §  10. 
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effect  of  rendering  their  evidence  good  in  criminal  cases, 
and  enabling  them  to  act  as  jurors,  or  to  hold  public  offices 
of  profit^     See  Affirmation, 


OFFENCES  AGAINST  THE  COURSE  OF  JUSTICE. 

I.    OFFENCES  AGAINST  JUDGES  OR  OFFfCERS. 

1.  Striking  a  Judge. 

To  strike  or  to  hurt  any  Judge  whatever  (including  of 
course  a  Justice  of  Peace)  while  sitting  in  judgment,  is  a 
capital  crime.  ^ 

2.  Striking  any  Person  in  Court* 

To  strike  any  person  in  presence  of  any  inferior  court 
is  a  grave  offence ;  the  penalty  for  which  is  a  fine  of  L.IOO 
Scots,  to  be  disposed  of  at  the  discretion  of  the  court,  and 
imprisonment  during  its  pleasure.^ 

But  the  offence  and  its  punishment  have  relation  to  a 
Justice  of  Peace  Court  as  well  as  to  any  other. 

3.  Contempt  of  Court, 

Any  disorder  or  contempt  of  court  committed  while  judi- 
cial business  is  going  on  is  punishable. 

It  is  usually  noticed  in  a  summary  manner^  by  the  Judge 
before  whom  it  takes  place,  and  is  punished  with  imprison- 
ment or  fine. 

Any  contempt  of  the  authority  or  dignity  of  Judges  in- 
dividually, or  of  a  bench  collectively,  shewn  out  of  court, 
as  by  disobedience  or  libel,  are  properly  brought  before  the 
court  by  the  public  prosecutor,  and  punished  as  the  last 
mentioned  offences. 


1  Act  2  &  3  Will.  IV.  c.  49.  '^  By  Act  1693,  c.  177.  '  Ibid. 

4  Hume,  chap.  xr.  §  1,  art.  1.  (i.  p.  4(M).) 
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Both  these  classes  of  misdeilieanors  may  be  competently 
repressed  and  punished  by  Justices  of  Peace,  no  less  than 
by  any  Judges  or  Courts  of  Judicature. 

II,    OFFENCES  BY  JUDGES  AND  OFFICERS  OF  COURT. 

1.  Miscoiiduci  of  Judges. 

Misconduct  of  Judges,'  (among  whom  Justices  of  Peace 
are  included),  whether 

(1.)  By  corruption,^  that  is  taking  bribes  to  shew  fa- 
vor, 

(2.)  By  partiality  or  oppression,'  or 

(3.)  By  neglect,  total  or  partial,  of  a  known  duty,^ 

Is,  in  the  case  of  inferior  Judges,  including  Justices,  cog- 
nizable by  the  High  Court  of  Justiciary,* 

And  is  severely  punishable. 

The  first  by  pains  of  discretionary  extent,  but  including 
infamy  and  loss  of  office,  besides  expenses  and  damages.^ 

The  second  arbitrarily, '  and 

The  third  with  arbitrary  penalties  besides  lossof  office*' 

2.  Miscondvjct  of  Officers  of  Court. 

Offences  of  the  above  kinds,  committed  by  officers  of 
court,  may  be  corrected  very  summarily  by  the  court  to. 
which  they  belong,  and  punished  in  some  way  similar  to 
iniquity  of  Judges,*  (although  not  with  infemy.)'** 

Hence,  misbehaving  officers  of  the  Justice  of  Peace 


\ 


1  Hume,  chap.  xv.  §  11.  «  Ibid.  art.  1,  (i.  p.  401,  2.) 

3  Ibid,  art*  2,  (i.  402,  3,  4.)  *  Ibid.  art.  3,  (i.  404,  6.) 

fi  Hume,  ii.  chap,  i*  §  5,  (ii.  p.  56.) 

6  Hume,  ehap.  zr.  §  11,  art.  1,  (i.  p.  402,  and  note  1.) 

7  See  Hume,  ibid.  (i.  403,  and  note  2.)  '  Act  1467»  c  76* 
^  Hume,  chap.  zv.  §  II,  art.  1,  (i.  402.) 

10  As  that  does  not  follow-  without  the  yerdict  of  a  jury. 
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Court  may  be  punished  by  the  Justices,'  probably  by  de- 
privation of  office,  fine  or  imprisonment,  with  expenses 
and  damages  to  a  small  amount. 

3.  Agency  of  Judges^  Sfc,  Deemed  Malversation, 

It  is  deemed  a  malversation  in  inferior  Judges  or  their 
Clerks  to  act,  even  indirectly,  as  agents  in  any  cause  be- 
fore their  courts,  or  to  give  advice  in  regard  to  such  a 
suit^ — a.  rule  applicable  to  Justices  and  their  Clerks. 

4.   JVhat  is  Neglect 

Neglect  of  duty  on  the  part  of  a  magistrate  or  other 
public  officer,  which  is  a  grave  offence  both  at  common 
law  and  by  express  Statute,  consists 

Not  only  in  leaving  any  known  and  important  duty 
wholly  unperformed, 

But  also  in  performing  that  in  a  loose  and  insufficient 
manner. 

And  as  "  this  is  especially  true  of  what  relates  to  the 
<^  detection  or  punishment  of  criminal  offenders,  or  to  the 
"  preserving  of  the  peace  of  his  district,  or  the  due  au- 
"  thority  of  his  office."' 

A  Justice  of  Peace  seems  to  be  particularly  within  the 
meaning  of  the  law  in  this  respect,  if  he  does  not  do  his 
utmost  to  detect  crime,  and  to  redress  riot  and  disturbance 
within  his  jurisdiction. 

PARTIES  IN  ACTIONS. 

1.  Criminal, 
In  a  criminal  action,  the  parties  are, 

1  Hutch,  i.  5,  §  3,  (i.  p.  173.) 

8  By  Act  of  Sederunt  6th  March  1783 ;  which  refers  to  all  inferior 
courts  in  Scotland,  although  the  Sheriff  and  Burgh  Courts  seem  to  have 
been  those  most  immediately  contemplated. 

3  Hume,  chap.  xv.  §  11,  art.  3^  (i.  p.  404,  5,  6.) 
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The  prosecutor,  public  or  private, 
And  the  defender  or  person  accused,  who  is  styled  the 
pannel  in  the  higher  courts.     See  Process. 

2.  Civil, 

In  a  civil  suit,  the  parties  are  called 
The  pursuer,  he  who  claims  or  complains, 
And  the  defender,  he  who  opposes  the  prayer  of  the 
other.     See  Process. 

3.   Who  may  Act. 

Parties  may  act  either  by  themselves,  or  by  procurators 
duly  admitted  to  practise  before  the  court :  See  Procu'- 
rator. 

Except  in  cases  under  the  Small  Debt  Act,  in  which 
parties  must  generally  appear  for  themselves.  See  Small 
Debt  Act. 
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I.    PLEDGE   IN  GENERAL. 


1.  Definition. 

The  contract  of  Pawn  or  Pledge,  is  that  sort  of  loan 
in  which  the  creditor  receives,  as  security  for  the  debt,  a 
special  moveable  subject,  to  be  redelivered  to  the  debtor 
upon  payment' 

2.   What  Comtitutes  the  Contract. 

To  constitute  this  contract,  nothing  is  required  but  the 
consent,  even  verbal,  of  parties,  and  delivery  of  the  sub- 
ject impledged. 


>  Erak.  lu»t.  iii.  2,  §  33.     Priuc.  iii.  2,  §  13. 
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3.  Creditor's  RighU 
The  creditor's  right  over  the  article  pledged  (called 
also  the  pledge  or  pawn)  lasts  only  while  he  retains  pos- 
session of  it,*  but  he  may  recover  it  from  any  one  who 
has  obtained  it  accidentally  or  improperly. 

4.  To  whom  Pledge  is  Lost 

The  pledge  perishes  to  the  debtor  who  is  still  pro- 
prietor.* 

5.  Creditor's  Care  of  Pledge, 

The  creditor  is  bound  to  take  reasonable  care  of  it,  but 
is  entitled  to  reimbursement  of  necessary  expenses  laid 
out  upon  it.' 

The  creditor  may  not  use  the  pledge,  but  may  take 
any  fruits  or  profits  it  yields,  (as  a  sheep's  wool,  &c.),  set- 
ting their  value  against  the  debt. 

6.  How  Pledge  to  be  Sold. 

The  creditor  wishing  to  dispose  of  the  pledge,  must  ap- 
ply to  the  Judge  for  a  warrant  to  sell  it  by  public  roup, 
and  must  make  the  debtor  a  party  to  such  application.^ 

II.    RULES  REGARDING  PAWNBROKERS. 

1.  Who  Accounted  Pawnbrokers. 

Those  persons  who  lend  money  on  pledge  at  a  higher 

profit  than  five  per  cent,  are  deemed  pawnbrokers,  and 

subject  as  such  to  the  statutory  regulations  concerning 

their  trade.* 

2.  Pawnbroker's  Sign. 

Every  taker  of  pawns  must  place  over  his  door  his 

name  and  the  word  "  pawnbroker." 


*6 


1  Erak.  Inst.  iii.  2,  §  33.      »  Ibid.      3  Ibid.      *  Ibid.   Princ.  iii.  2,  §  13. 

ft  The  act  concerning  Pawnbrokers  is  the  39  &  40  Geo.  III.  c  99,  and 

for  its  applicability,  as  above  limited,  vid.  §  30.  ®  Act,  §  23. 
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d.  Days  and  Howrs  when  no  Pawns  to  be  7bAtfi|. 

A  pawnbroker  must  not  take  pawns  on  Sunday,  Good 
Friday,  Christmas  day,  or  any  fast  or  thanksgiving  ap- 
pointed by  the  King.' 

He  must  not  buy  goods  before  eight  o'clock  in  the 
morning,  or  after  seven  o'clock  in  the  evening  throughout 
the  year.* 

Nor  take  goods  in  pawn  or  exchange,  unless  between 
eight  o'clock  forenoon  and  eight  o'clock  afternoon  from 
Michaelmas  (September  29,)  to  Lady-day  (March  25,)  of 
between  seven  o'clock  forenoon  and  nine  o'clock  after- 
noon throughout  the  rest  of  the  year ;  but  with  an  exten- 
sion of  the  time  till  eleven  o'clock  in  the  evening  of  all 
Saturdays,  and  of  the  days  preceding  Good  Friday,  Christ- 
mas day,  and  any  fast  or  thanksgiving  appointed  by  the 
King.  3 

4.  Age  of  Taker  of  Pawns. 

A  pawnbroker  must  not  employ,  as  a  taker  of  pawns, 
any  person  under  sixteen  years  of  age.^ 

5.  From  whom  Pavms  not  to  be  Taken, 

He  must  not  take  a  pawn  from  a  person  under  twelve 
years  of  age;* 

Nor  from  one  who  is  intoxicated.^ 

6.   What  Pavms  not  to  be  taken. 

He  must  not  take  in  pawn,  exchange,  or  purchase,  a 
note  of  another  pawnbroker;'' 

Nor  goods  of  manufacture  in  a  state  of  preparation  but 
unfinished.^ 


iAct§l&  SIbid.  3  Ibid.  4  Ibid.  MMd.  •ibid. 

Ylbid.  ^§11. 
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No  pawn  whatever  for  the  price  of  spirituous  liquors 
maybe  taken/ 

7.  Entry  of  Pawns  in  Books 

(a)  For  Less  than  \0s. 

The  pawnbroker  must  enter  in  his  books  the  descrip- 
tion of  each  pawn,  the  number,  the  date,  pawner's  name, 
the  street,  and  number  of  his  residence,  with  the  letter  L 
for  a  lodger,  or  H  a  housekeeper,  and  the  name  and  resi- 
dence of  the  owner  of  the  pawn,  as  stated  by  the  pawner.* 

On  loans  not  exceeding  5s.,  this  entry  may  be  made 
within  four  hours  after  pawning ;' 

But  on  loans  exceeding  5s.,  it  must  be  made  before 
lending.* 

(b)  For  Above  10s. 

Pawns  for  loans  above  10s.,  must  be  entered  in  a  sepa- 
rate book  by  themselves.  * 

And  the  entries  of  such  pawns  must  be  numbered  seria- 
tim from  the  beginning  of  each  month.  ^ 

8.  Notes  to  be  Given  at  Pawning 

(a)  In  all  Cases, 

At  pawning,  the  pawnbroker  must  give,  and  the  pawner 
must  receive,  (otherwise  the  pawnbroker  is  not  to  lend), 
a  note  bearing  the  description  of  the  pawn.' 

(b)  In  Pawns  Above  10s. 

And  in  pawns  above  10s.,  the  number  of  the  monthly 


1  Act  24  Geo.  II.  c.  40,  §  12.  <  Act  39  &  40  Geo.  III.  c  99,  §  0. 

3  Ibid.  *Ibid.  6  Ibid.  « Ibid.  Mbid. 
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entry,  and  always  the  name  and  residence  of  the  pawn- 
broker.' 

9.  Charge  for  Note. 
The  pawnbroker's  charge  for  this  note  is — on  a  loan 
under  5s.,  ffratis ;  under  10s.,  4d. ;  under  20s.,  Id. ;  un- 
der L^  2d. ;  above  L.5,  4d.^ 

10.  Table  of  Notes  to  be  Exposed. 

A  table  of  the  prices  of  the  notes,  and  of  those  deliver- 
able ffratU,  must  be  placed  conspicuously  in  the  pawn- 
broker's shop.^ 

11.  Redemption  of  Pattms. 

(a)   Time  for  'Redeeming. 

The  right  of  redeeming  pawns  lasts  for  a  year  from  the 
pawning.^ 

But  18  prolonged  for  three  months  more,  if  notice  not  to 
sell  be  given,  before  or  at  the  end  of  the  year,  to  the 
pawnbroker,  in  writing,  delivered  to  him,  or  left  at  his  re- 
adence,  or  verbally  in  presence  of  one  witness.^ 

(b)  Production  of  Note  at  Redeeming. 

The  pawnbroker  is  not  bound  to  redeliver  the  pawn 
without  production  of  the  note  given  at  pawning.^ 

The  producer  of  such  note  is  to  be  held  entitled  to  re- 
deem the  pawn,  unless  the  pawnbroker  has  received  notice 
from  the  true  owner,  or  information  from  other  quarters 
fbat  the  pawn  was  stolen,  or  is  suspected  to  have  been  so.^ 

(c)   What  if  Note  be  Lost. 
If  the  note  given  at  pawning  has  been  lost, 

1  Act  39  &  40  Geo.  III.  c.  99,  §  6.         s  Ibid.  ^  §  22.  4  ^  17. 

»§I9.  «§6.  7  §15.  8  Ibid. 

O 
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Or  if  a  new  person  alleges  himself  to  be  the  true  owner 
of  the  pawn,  ^ 

Then  the  pawnbroker  must  give  to  the  party  demanding 
it  a  second  note,  being  a  copy  of  the  first,  and  a  form  of 
an  affidavit  of  the  facts  stated ;  whether  loss  of  the  original 
note,  or  theft  of  the  property  proved,  &c.  receiving  for 
those  in  case  of  a  loan  under  5s.,  id. ;  under  10s.,  Id. 
above  10s.  as  for  the  original  note.^ 

The  applicant  then  proving  his  right  before  a  Justice  of 
Peace  of  the  place  of  pawning,  and  swearing  to  the  affi- 
davit, which  is  certified  thereon  by  the  Justice,  is  entitled 
to  redeem  the  pawn.^ 

(d)  Prices  of  Second  Notes^  and  Table  thereof. 

The  prices  of  second  notes  must  be  shewn  in  the  pawn- 
broker's publicly  exposed  table  of  fees,  &c.,  already  men- 
tioned.* 

12.  Pawnbroker's  Profits. 

(a)   Rates, 

Pawnbroker's  legal  profits,  in  full  of  interest  and  ware- 
house room,  are,  per  calendar  month  that  the  article  has 
remained  in  pawn,  including  the  current  month,  whether 
the  first  or  a  subsequent  one, — but  seven  days  after  the 
expiry  of  a  former  month  not  to  be  reckoned  part  of  a 
new  one  ;  and  between  the  seventh  and  fourteenth  days 
inclusive  of  the  latter,  the  half  of  the  new  month  only 
to  be  reckoned, — on  sums  not  exceeding  2s.  6d.,  ^d, ;  not 
exceeding  40s.,  4d.  per  L.1 ;  not  exceeding  42s.,  8d.  in 
all ;  not  exceeding  L.IO,  3d.  per  L.l.^ 

A  pawnbroker  is  bound  ta  give  a  farthing  in  change  of 
a  halfpenny,  or  to  make  abatement  for  it.^ 


1  Act  39  &  40  Geo.  III.  c.  99,  §  16.  «  Ibid.        S  §  6.        *  §  22. 

*  §  2,  3.  '  «  §  4. 
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(b)  Table  rf Profits. 
Tliese  rates  of  profit  mast  also  i^pear  in  the  pawn- 
fandcei^s  table. ' 

(c)  Profits  to  be  Marked  on  Notes, 

On  redemptioii  of  a  pawn,  the  amount  of  profits  drawn 
by  tiie  pawnbroker  must  be  indorsed  by  him  upon  the 
ihipKcate,  wfaidi  he  must  keep  by  him  for  the  next  year.^ 

Idu  Refusal  to  give  up  Pledge  for  not  above  Zf.lO. 

If  llie  owner,  wishing  to  redeem  a  pledge  for  not  more 
Aaa  Lb  10,  tenders  the  said  loan  and  profits  within  a  year, 
or  duee  months  farther,  where  notice  has  been  given,  and 
die  pawnbroker,  without  just  cause,  refuse  to  redeliver  the 
pawn,  tiie  party  may  apply  to  a  Justice  of  the  place  where 
die  pawnbroker  resides, 

Whoi,  on  oadi  (or  affirmation)  to  the  £Eu;ts  allied,  and 
m  prodoction  of  the  note,  is  to  bring  the  pawnbroker 
befiiirehim,  and  to  examine  on  oath  (or  affirmation)  parties, 
and  sndi  credible  witnesses  as  appear. 

And,  on  proof  of  the  offer  of  payment,  or  on  tender  and 
idosal  of  it  in  presence  of  the  Justice,  he  must  order  the 
resdtolion  of  the  pledge. 

And  in  de&nlt  of  delivery  or  satisfisu^tion,  must  oonunit 
die  pawnbroker  to  the  house  of  correction  or  prison,  till 
he  obt&mper  the  order.^ 

14.  Pawn  being  Sold  improperly^  Sfc, 

A  Justice  finding  it  proved,  that  a  pawn  has  been  sold 
too  soon,  or  improperly,  or  embezzled,  lost,  or  injured, 
duaagk  the  pawnbrober's  &ult,  must  award  a  proper  satis- 
fiction,  to  be  allowed  or  paid  by  the  latter.^ 


lActa»&40Geo.  Ill  c99,  §22.  2§7.        ^  §  14.        «  §  24. 
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15.  Forfeiture  of  Pawns. 
Pawns  are  held  to  be  forfeited  on  the  lapse  of  a  year, 
or,  where  notice  was  given,  of  three  additional  months.^ 

15.  Disposal  of  Forfeited  Pavms, 
Forfeited  pledges  may  be  sold.^ 

(a)  Patens  for  between  \0s.  and  LAO, 

Those  for  sums  between  10s.  and  L.IO  must  be  sold  by 
public  auction. 

And  the  salesman  must  exhibit  them,  and  publish  with 
the  pawnbroker's  name  and  abode,  catalogues,  in  which 
each  article  must  be  entered  separately,  with  the  month 
of  pawning,  and  the  number  registered  in  the  pawn- 
book. 

And  the  sale,  along  with  the  pawnbroker's  name  and 
residence,  and  the  month  of  pawning,  must  be  advertised 
on  two  days,  in  a  newspaper,  not  less  than  two  days  be- 
fore the  sale.^ 

(b)  Times  for  Selling  certain  Articles* 

Books,  prints,  pictures,  statues,  &c.  must  be  sold  apart, 
on  the  first  Mondays  of  January,  April,  July,  and  October, 
and  the  following  days,  if  not  all  disposed  of. 

They  must  be  previously  exposed  to  view ;  catalogues 
of  them  published ; 

And  the  sale,  with  the  pawnbroker's  name,  advertised 
on  two  days  in  a  newspaper,  three  days  before  the  sale 
takes  place.* 

(c)  Account  of  Sales  ofPavms^  for  above  10^. 
An  account  of  all  sales  of  pawns  given  for  above  10s. 


1  Act  39  &  40  Geo.  III.  c.  99,  §  17.        ^  Ibid.        8  Ibid.        «  §  18. 
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must  be  entered  by  the  pawnbroker  in  a  book,  with  the 
date  of  pawning,  and  the  pawner's  name,  the  date  of  sale, 
the  price,  and  the  auctioneer's  name  and  abode.  ^ 

The  pawner  to  have  access  to  this  entry,  on  payment 
of  a  penny.  ^ 

The  overplus  of  the  price  beyond  the  lo?in,  profits,  and 
expense  of  all,  must  be  paid  to  the  pawner  (or  owner,  &c.). 
if  demanded,  within  three  years.' 

(d)  When  Pawnbroker  may  Buy  Pledged  Goods. 

A  pawnbroker  must  not  buy,  except  at  the  public 
auction,  pawns  in  his  hand ;  nor  let  pawns  be  redeemed 
that  he  may  buy  them,  nor  make  any  bargain  for  their 
purchase,  till  a  year  after  pawning.* 

16.  Fraudulent  Pauming, 

Any  person  pawning  goods  without  the  owner's  con- 
sent, may  be  apprehended  by  warrant  of  a  Justice,  and 
tried  summarily  before  him.^ 

(a)  Search  for  Goods  unlawfully  Paumed. 

If  the  owner  of  goods  unlawfully  pawned  or  exchanged, 
shall,  by  his  own,  or  one  witness'  oath  (or  affirmation,) 
and  production  of  probable  grounds  of  suspicion,  satisfy 
a  Justice  of  the  bounds,  that  there  is  reason  to  suspect  a 
person  within  his  jurisdiction  of  having  received  the  goods 
in  pawn,  or  in  exchange,  the  Justice  may  grant  warrant 
to  search  the  premises  of  the  suspected  party,  during  the 
hours  of  business,  and  to  break  open  doors,  if  refused  ad- 
mittance. 

(b)  Disposal  of  such  Goods. 
Such  goods  being  found  on  search,  and  the  claimant's 

1  Act  39  &  40  Geo.  III.  c.  99,  §  20.    >  Ibid.    3  ibid.    «  §  22.    &  §  8. 
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right  being  established  before  any  Justice,  by  confession 
of  the  party  charged,  or  by  the  oath  (or  affirmation)  of  one 
witness,  the  Justice  is  to  restore  them  to  the  owner.  ^ 

17.  Taking  of  certain  Pawns  an  Offence. 

Whoever  buys  or  takes  in  pawn  unfinished  goods  of 
manufacture,  (already  mentioned,)  linen  or  apparel,  en- 
trusted to  be  worked  or  mended,  must,  on  conviction 
before  one  Justice,  by  confession  or  oath  of  one  witness, 
restore  the  goods  in  presence  of  the  Justice,  and  is  liable 
in  a  forfeiture.* 

18.  Suspected  Pavmers. 

(a)  Suspicious  Cases, 

If  any  person  offering  to  sell,  exchange,  or  pawn  goods, 
cannot  give  a  good  account  of  himself,  or  of  the  way  he 
obtained  them;  or  if  he  wilfully  give  the  pawnbroker 
false  information  as  to  his  property  in  the  goods,  or  as  to 
his  own  or  the  proprietor's  residence ; 

Or  if  there  be  other  grounds  of  suspicion  as  to  the  goods 
having  been  legally  obtained ; 

Or  if  any  one,  not  being  entitled,  attempt  to  redeem 
goods ; 

(b)  Course  for  Pawnbroker. 

In  any  of  such  cases,  the  person  to  whom  the  goods  are 
offered,  or  who  holds  them  in  pawn,  (as  the  case  may  be,) 
may  detain  the  party  and  goods,  and  deliver  them  imme- 
diately to  a  peace  officer,  to  be  carried  before  a  Justice  of 
the  bounds  : 


i  Act  39  &  40  Geo.  III.  c  99,  §  13.  >  §  11. 
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(c)  How  Justice  to  Act, 

Who,  seeing  ground  of  suspicion,  may  commit,  during 
a  reasonable  time,  for  inquiry. 

And  whenever  he  is  satisfied  of  the  person's  guilt,  he 
must  commit  him  to  the  jail  of  the  place,  to  be  dealt  with 
according  to  law,  when  the  offence  is  of  a  higher  sort,  or 
else  penally  for  any  time  within  certain  limits.^ 

(d)  Forged  Pawnbroker's  Xotes. 

If  any  one  make,  or  knowingly  utter,  a  counterfeit  note 
oi  a  pawnbroker,  the  person  to  whom  it  is  offered  may 
detain  him,  and  have  him  carried  by  a  constable  before  a 
Justice  of  the  place,  who  may  try  him  summarily.^ 

19.  Penalties  against  Pawnbrokers. 

(a)  For  Want  of  Sign. 

The  penalty  for  a  pawnbroker's  not  placing  his  name 
OTer  his  door,  is  L.10  for  each  week  the  omission  con- 
tinues. 

And  is  recoverable  by  distress,  under  warrant  from  two 
Justices  of  the  place,  upon  the  party's  confession,  or  the 
oath  (or  affirmation)  of  one  credible  witness. 

Failing  distress,  the  party  is  to  be  committed  to  jail  for 
a  period  between  fourteen  days  and  three  months,  if  the 
penalty  and  expenses  be  not  sooner  paid.' 

(b)  For  Xonentrg  of  Pledges. 

The  penalty  for  £sdlure  to  obey  the  Act  in  regard  to  the 
manner  of  entry  of  the  sale  of  goods  in  the  books,  or  to 
die  mode  of  settling  them,  or  to  paying  to  pawners  the 


1  Act  39  &  40  Geo.  III.  c.  99,  §  U'.  »  §  9.  3  §  23. 
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overplus  of  price  within  three  years  after  sale  of  goods 
pledged  for  above  JOs.  is  L.IO,  and  triple  the  loan  to  the 
pawner,  leviable  by  distress  under  warrant  of  two  Justices.* 

(c)  For  Nonpayment  of  Sums  Due  to  Pawner. 

For  not  paying  to  the  pawner  the  difference  due  on  ac- 
count of  goods  improperly  sold  or  injured,  L.10.* 

(d)  For  Taking  Prohibited  Pawns. 

For  buying  or  taking  in  pawn  unfinished  goods  of  ma- 
nufacture or  linen  entrusted  to  work  or  mend,  twice  the 
sum  paid  or  lent.^ 

(e)  For  not  Announcing  Sales. 

For  not  duly  announcing,  &c.  sales  of  goods  pledged  for 
more  than  10s.,  from  L.2  to  L.10  to  the  owner.* 

(f)  For  not  Showing^  Sfc.  certain  Goods. 

For  not  showing,  advertising,  &c.  pictures,  prints,  &c., 
from  L.2  to  L.10  to  the  owner.* 

(g)  For  not  Making  other  Entries. 

For  not  properly  making  other  entries  in  the  books,  a 
penalty  of  not  more  than  L.10,  at  the  discretion  of  the 
Justice  convicting.* 

(h)  For  not  Producing  Books. 

For  not  producing,  when  called  on  by  a  Justice,  any 
book  or  paper  in  the  condition  in  which  it  was  when  the 
goods  were  pawned,  the  pawnbroker  forfeits  from  L.5  to 
L.10.' 


1  Act  39  &  40  Geo.  III.  c.  99,  §  20.  2  §  24.  »  §  H.  *  §  17. 

&  §  18.  ®  §  26.  '  §  26. 
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(i)  For  other  Offences. 
For  any  offence  for  which  there  is  no  special  penalty, 
one  of  any  amount  between  L.2  and  L.10.' 

20.  Recovery  of  Penalties, 

All  penalties  to  be  levied  by  distress,  and,  when  not 
otherwise  appropriated  by  the  Act,  to  go  half  to  the  party 
oomplaining  and  half  to  the  poor  of  the  parish  or  place  of 
tbe  offence.^ 

21.  Liability  of  Executors. 

The  executors  of  pawnbrokers,  although  reached  by  the 
Statute,  are  not  liable  for  any  penalty  unless  through  their 
own  act  or  negligence. ' 

22.  Penalties  against  other  Offenders. 

(a)  Pawning  Another's  Property. 

Whoever  pawns  the  goods  of  another  without  his  leave, 
is,  on  conviction  before  one  Justice,  by  confession  or  oath 
of  one  credible  witness,  liable  in  a  penalty  of  L.1  to  L.5, 
and  the  value  of  the  goods  pawned. 

And,  in  default  of  instant  payment,  he  is  to  be  committed 
for  a  period  not  beyond  three  months  (if  not  earlier  paid) 
to  hard  labor  in  the  jail  of  the  place  of  his  residence  or 
oonyicdon« 

The  amount  of  the  penalty  to  go  to  satisfy  the  party 
and  pay  expenses. 

And  if  the  party  decline  the  satisfaction,  or  if  there 
rraoain  an  overplus,  such  money  is  to  go  to  the  poor  of  the 
or  place  of  the  offence.^ 


1  Act  39  &  40  Geo.  III.  c.  99,  §  26.  2  Ibid.        3  §  3].         4  §  8. 
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(b)  Forging  Patvnbroher^ s  Note, 
The  counterfeiting  or  uttering  of  a  pawnbroker's  note, 
is  punishable  by  imprisonment  for  not  more  than  three 
months. ' 

23.   When  a  Justice  may  Try  for  Theji  or  Fraud. 

A  person  summarily  convicted  before  one  Justice,  of 
offering  to  pawn,  exchange,  or  sell  goods,  or  to  redeem 
pledges,  when  he  has  come  dishonestly  by  the  articles,  or 
has  no  title  to  take  the  goods  out  of  pawn,  may  be  com- 
mitted to  jail  for  not  more  than  three  months,  if  tlie  Justice 
think  the  case  not  deserving  of  a  graver  trial  and  punish- 
ment.* 

24.   Time  for  Prosecution. 

All  prosecutions  to  be  brought  before  a  Justice  or  Jus- 
tices near  the  place  of  the  oflFence  within  twelve  mouths.' 

25.   Who  may  Sue. 

The  overseers  of  the  poor  may,  on  notice  from  a  Jus- 
tice, prosecute  at  the  expense  of  the  parish.* 

Persons  convicted  of  fraud  or  felony,  are  incompetent 
to  prosecute  or  inform  under  this  Act.* 

26.  Interested  Witnesses. 

The  inhabitants  of  the  place  of  offence  (although  in- 
terested in  aiding  the  poor's  funds)  are  legal  witnesses.^ 

27.  Convictions  to  be  sent  to  Quarter  Sessions. 

Convictions  must  be  sent  to  the  next  General  or  Quarter 
Sessions  to  be  filed.' 


1  Act  39  &  40  Geo.  III.  c.  99,  §  9.  2  g  lo.         3  §  27.        ^  §  28. 

&  §  29.  6  §  33.  7  g  34. 
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28.  Appeal. 

A  party  convicted  may  appeal  to  the  next  General  or 
Quarter  Sessions,  on  entering,  with  two  sureties,  into  a 
recognizance  for  double  the  amount  awarded,  that  he  will 
prosecute  to  appeal,  abide  the  issue,  and  pay  expenses 
found  due. 

On  affirmation  of  the  judgment,  he  must  pay  the  sum 
awarded  and  the  expenses,  or  suffer  as  in  other  cases  of 
default  of  payment  under  the  Act.* 


PAYMENT. 

1.  Definition. 

Payment  is  the  fulfilling,  or  extinguishing  by  specific 
performance,  of  an  obligation  for  money. 

2.  Partial  Payment 

The  debtor  is  not  entitled  to  pay  less  than  the  fiill  debt, 
unless  that  was  agreed  to  be  payable  in  parts. ^ 

3.  Debtor  may  Pay  which  Debt  he  Pleases. 

But  a  debtor,  in  several  debts  to  the  same  creditor,  may 
pay  first  which  of  them  he  pleases. ' 

4.  Indefinite  Payment. 

An  indefinite  payment  by  such  a  debtor,  is  applied  the 
most  favorably  to  the  creditor ; 

And,  hence,  1st.  to  interest 

2d.  To  any  principal  debt  not  having  interest. 

dd.  To  the  debt  which  is  least  secured  to  the  creditor, 
unless  any  heavy  penalty  is  adjected  to  one  of  the  debts. 


1  Act  39  &  40  Geo.  III.  a  90,  §  35. 

«  Enk.  IiMt.  iu.  4,  §  1.     Princ  Hi.  4,  §  I.  ^  Ersk.  Inst.  ibid. 
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in  which  case  the  debtor  is  to  be  saved  from  that  conse- 
quence, or,  where  a  cautioner  is  concerned,  his  interest 
and  the  creditor's  are  to  be  regarded  jointly.* 

5.  Payment  before  Term. 

Payment  before  the  term  is  valid  in  all  ordinary  debts, 
but,  to  prevent  collision,  is  not  good  in  rents  and  feu-duties 
against  a  creditor  of  the  landlord  or  superior.* 

6.  Payment  to  a  Person  believed  to  have  Right. 

Payment  made  by  the  debtor  to  any  person  whom  he, 
on  probable  grounds,  believed  to  have  right  to  receive  it, 
is  eflfectual;  for  example,  to  the  creditor's  former  factor, 
whose  appointment  had  been  recalled  without  notice  to 
the  debtor.' 

7.   To  a  Person  not  Authorised. 

But  a  debtor  is  not  safe  in  paying  to  a  person  in  whom 
the  law  does  not  recognise  a  right  to  receive ;  for  example, 
to  a  messenger,  the  bearer  of  a  caption,  and  not  having  a 
precise  mandate  to  receive  payment.* 

8.   When  Written  Discharge  Required. 

Payment  of  a  debt,  constituted  by  writing,  must  be 
proved  by  a  discharge  in  writing  equally  formally  with 
the  original  obligation,  or  else  by  the  oath  of  the  creditor.* 

9.   When  Witnesses  Competent. 
It  is  competent,  however,  to  prove  by  witnesses  pay- 


1  Ersk.  Inst.  iii.  4,  §  2.     Princ.  iii.  4,  §  1. 

2  Ersk.  Inst,  ut  sup.  §  4.     Princ.  ut  sup.  §  2. 

3  Ersk.  Inst,  ut  sup.  §  3.     Princ  ut  sup,  ^  Ibid.     ibid. 
&  Ersk.  Inst,  ut  sup.  §  8,  9.     Princ  ui  sup,  §  3. 
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ment  made  at  the  time  of  the  bargain,  or  on  delivery  of 
the  articles  sold. 

10.  Presumption  of  Payment 

(a)  Debtor  Holding  Document 

Presumption  of  payment  arises  from  the  doeiunent  of 
debt  being  found  in  the  debtor's  hands.' 

(b)  Successive  Discharges. 

In  the  case  of  termly  payments,  as  of  interest,  rent,  &c. 
three  successive  discharges  found  a  presumption  of  all  by- 
gone dues  having  been  paid. 

But  the  granter  of  all  the  three  acquittances  must  be  the 
same  person. 

Or  the  successor  must  have  known  of  the  discharge  by 
his  predecessor.* 

(c)   Contrary  Proof. 

But  such  presumptions  may  be  elided  by  proof,  or  the 
creditor's  oath  to  the  contrary.' 


PERJURY,  AND  SUBORNATION  OF. 

Perjury  is  not  cognizable  by  Justices  of  Peace,* 
Nor  is  subornation  of  perjury,  which  means  the  pro- 
curing a  witness  to  give  false  testimony.^ 


I  Ersk.  Inst.  iii.  4,  §  5.     Princ.  iii.  4,  §  2. 
s  Ersk.  Inst,  ut  sup.  §  10.     Princ  ui  sup.  §  4. 

3  As  to  the  voucher  in  the  debtor*8  hands,  Ersk.  Inst,  ut  sup,  §  5. 
As  to  the  three  consecutive  discharges  for  termly  payments,  ibid.  §  10. 
«  Hume,  chap.  xi.  §  iv.  (i.  373.)  »  Id.  chap.  xii.  (i.  376.) 
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L   When  Cognizable  by  Justices. 

But  an  attempt  to  suborn  witnesses,  or  in  whatever  way 
to  corrupt  the  channels  of  justice,  is  cognizable  by  any 
court  that  may  detect  it  in  the  course  of  proceedings  be- 
fore them.* 

Hence  Justices  may  summarily  repress  such  malprac- 
tices. 

2.  Punishment, 

The  punishment  for  which  appears  to  be  fine  or  im- 
prisonment;^ but  rather  the  latter,  as  noticed  in  regard  to 
prevarication.     See  Prevarication. 


PIGEONS. 

I.    STEALING  OF  PIGEONS. 

1.  At  Common  Law. 

The  robbing  of  dove-cots  may  be  tried  and  punished  at 
common  law. 

2.  By  Statute. 

But  (as  is  best  in  minor  cases)  Justices  of  Peace,  who 
are  directed  to  execute  the  acts  against  this  and  some 
similar  offences,'  may  proceed  to  try  by  witnesses  or  by 
oath  of  party,  and  punish  by  fine  suitable  to  the  delin- 
quency and  the  quality  of  the  offender.* 


1  Hume,  chap.  xi.  §  iv.  (i.  378.)  9  Hume,  ul  sup. 

s  Act  1661,  c.  38,  which  directs  Justices  of  Peace  to  execute  the  laws 
against  breakers  of  dove  houses,  and  cunninghares,  (rabbit  warrens,) 
stealers  of  bees,  and  bee  hives.  *  Ibid. 
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3.  Penalties. 
The   penalties   contained  in   the   old  Acts    being   the 
amount  of  damage  in  every  case,  besides  a  fine   to  the 
owner  of  L.10   Scots   for  the  first,  L.20   Scots  for  the 
second,  and  L.40  Scots  for  every  subsequent  offence.' 

II.    SHOOTING  OF  PIGEONS. 

1.  Fottnd  not  Cognizable  by  Justices. 

The  offence  of  shooting  pigeons  has  been  found  not 
cognizable  by  Justices  of  Peace  before  the  passing  of  the 
Small  Debt  Act* 

2.  How  Cognizable  by  Justices, 

But  now,  the  damage,  arising  from  such  facts,  may  be 
recovered  under  the  Small  Debt  Act. 

And  when  to  be  considered  as  mischief,  the  shooting  of 
pigeons  may  be  tried  by  Justices  in  the  ordinary  way. 


PLAGUE. 

1.  Maritime  Laws, 

Justices  have  jurisdiction  in  various  matters  under  the 
qoarantine  laws,'  which  should  be  consulted  if  cases  occur. 

Offences  against  those  laws,  not  directed  to  be  other- 
wise taken  cognizance  of,  may  be  brought  before  two 
Justices  of  Peace,  who  may,  where  no  precise  penalty  is 
denounced,  award  a  fine  not  exceeding  L.50,  or  imprison- 


1  Act  1579,  c.  84. 

S  Hatch,  i.  3,  §  4,  (i.  1  !8,  and  note  b,)  and  case  of  Murray  v,  TomlmU 
&  RoMdly  19th  January  1797 ;    although  Hutcheson  may  seem  to  inti- 
m  different  opinion  elsewhere,  ir.  12,  §  3.  (ii.  548,  and  foot  note  e,) 
S  45  Geo.  III.  c.  10.     46  Geo.  III.  c.  98? 
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ment  for  not  more  than  three  months ;  the  fine  being  di- 
vided between  the  Crown  and  any  Officer  of  Customs  who 
may  sue.* 

2.  Old  Statute. 
In  time  of  plague  within  the  realm,  Justices  are,  by  the 
general  Statute,  directed  to  "  set  down  order  in  the  coun- 
"  try  for  governance."* 

3.  Probable  extent  of  Powers  of  Justices. 

And  it  is  probable,  that  the  spirit  of  these  enactments 
would  be  thought  sufficient  to  warrant  Justices  of  Peace 
in  making  prohibitory  regulations,  during  the  prevalence 
of  any  alarming  maladies,  supposed  to  be  contagious.^ 


PLANTING  AND  INCLOSING. 

I.    GENERAL  LAWS. 

With  regard  to  both  Planting  and  Inclosing,  Justices 
of  Peace  have  jurisdiction  conferred  upon  them  by  Scottish 
and  British  Statutes. 

1.  Act  1661,  c.  38. 

The  general  Act  directs  Justices  to  enforce  the  older 
laws  for  the  protection  and  encouragement  of  planting 
and  inclosing,^  but  with  an  alteration  in  the  punishment 
of  oflFenders.  * 


1  45  Geo.  III.  c.  10,  §  23.     The  Lord  Advocate  may  also  pursue,  bat 
he  does  so  in  the  higher  courts  only. 
8  Act  1661,  c.  38. 

3  On  the  first  appearance  of  the  Asiatic  cholera  here  in  1832,  the  local 
magistracy,  in  various  quarters,  imposed  and  enforced  sanitary  restric- 
tions, &c. 

4  Act  1661,  c.  38.  &  By  making  the  penalties  pecuniary  only. 
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12.  Common  Law. 
At  common  law,  injury  done  to  trees  and  inclosures  is 
punishable  as  mischief. 

II,    PLANTING. 

1.  Old  Acts  in  Desuetude. 

The  acts  compelling  and  encouraging  landowners  to 
plant,  are  in  disuse.' 

2.  Setting  Fire  to  Trees. 

The  setting  fire  to  trees  is  declared  by  Statute,  to  con- 
stitute the  capital  crime  of  fire  raising.^ 

3.  Existing  Scottish  Laws. 

The  special  subsisting  Statutory  provisions  for  repressing 
injury  to  planting  are  made 

(a)  To  he  Enforced  hy  Two  Justices. 

By  Scottish  acts,  empowering  (two)  Justices  to  proceed 
by  oath  of  witnesses,  or  of  party. 

(b)  Injuring  Trees — Penalty. 

Any  person  who  shall  cut,  break,  or  pull  up  any  tree, 
or  peel  the  bark  from  it,  is  to  forfeit  L.IO  Scots  for  each 
tree  less  than  ten  years  old,  and  L.20  Scots  for  each  older 
tree.' 

(c)  Haver  or  User  of  Trees — Penalty. 
The  haver  or  user  of  such  trees  is  liable  to  the  like  pe- 


1  See  them  noticed  by  Hutch,  it.  6,  §  1,  (ii.  498,  9.) 

S  Act  7  Anne,  c.  21,  §  4.     Hutch,  u/  tup,  §  2,  (u.  503.) 

3  Act  1685,  c.  39.     Hutch,  ut  8up.  (ii.  501.) 

P 
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naltiesy  unless  he  produce  the  party  who  brought  him  the 
trees.  ^ 

(d)  Default  of  Payment 

In  default  of  payment,  the  person  convicted  must,  for 
each  half  merk  of  penalty,  work  one  day  for  the  party  in- 
jured, on  receiving  meat  and  drink  only.^ 

(e)  Liability  of  Tenants^  Cottars^  §*c. 

Tenants  and  cottars  are  declared  liable  in  the  above 
pecuniary  penalties,  for  mischief  of  the  above  descriptions, 
proved  to  have  been  done  by  members  of  their  families, 
servants,  or  others  living  in  their  families.' 

But  there  is  no  presumption  against  them.* 

(v)  To  what  the  Provisions  Apply, 

These  provisions  apply  to  fruit  trees,^  and  natural  wood^ 
if  inclosed  and  preserved.^ 

(g)  Mitigation  of  Penalties, 

It  has  been  thought,  the  above  penalties  may  be  modi- 
fied. ^ 

4.  British  Statutes. 

(a)  Offences. 

By  British  acts. 

The  commission,  at  night,  of  the  offences, 


I  Act  1685,  c.  39.     Hutch,  iv.  (J,  §  1,  (ii.  601.)  8  Ibid. 

3  Act  1698,  c.  16.     Hutch,  utmp,  §  3,  (ii.  508,  9.) 

4>  Hutch,  ut  sup.  (ii.  509.)  thinks  the  tenants  liable  unless  the  true  of- 
fender be  detected ;  but  the  reverse  is  understood  to  hare  been  found  by 
the  Court  of  Session,  in  more  than  one  unreported  case. 

5  Hutch,  ut  sup.  §  2,  (ii.  501.)  6  IWd.  (ii.  601,  2.) 

"^  In  case  of  Cooper  v.  Campbelli  18th  January  1806. 
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1st,  Of  injuring  any  tree,  being  or  likely  to  become 
timber ;  or 

2d,  Of  destroying  or  carrying  away  from  inclosed 
ground  any  roots,  plants,  &c.  worth  5s  ;^ 

And  the  resetting  of  such  articles  as  the  last  specified  :^ 

(b)  Penalties  not  within  Powers  of  Justices 
Are  punishable  with  transportation  for  seven  years.' 

(c)  How  such  Offences  may  come  before  Justices. 

But  on  complaint  by  the  owner,  of  any  tree  destroyed, 
or  by  any  inhabitant  of  the  parish,  or  of  any  other, 

(d)  Proceedings  before  Justices. 

Any  two  Justices  may  cause  the  accused  to  be  appre* 
hended,  and  may  finally  try  him.* 

(e)  Punishment. 

And  on  conviction,  are  to  sentence  him  to  hard  labor, 
in  the  house  of  correction  for  three  months.^ 

Or  where  there  is  no  such  house,  to  imprisonment  in 
jail  for  four  months.^ 

And  before  his  discharge,  the  oflfender  is  to  find  sureties 
for  his  good  behavior  during  two  years.  ^ 

(f)  Reparation  of  Damages  by  the  Parish. 

The  owner  of  any  tree  maliciously  injured,  may  claim 
damages  from  the  inhabitants  of  the  parish,  vill,  or  hamlet, 
where  the  trees  were  hurt,  unless  the  inhabitants  convict 
the  offender  within  six  months.^ 


1  Act  6  Geo.  III.  c.  36.  S  Ibid.  3  Ibid. 

«  i  Geo.  I.  c  48,  §  2.     Hutch,  iv.  6,  §  2,  (ii.  502.) 
6  Ibid.     ibid.  6  Ibid.    ibid.  7  ibid.  §  3.     Ibid.  (u.  p.  603.) 

8  Ibid.  §  1.     Ibid.  §  3,  (ii.  509.) 
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The  damages  beiog  recoverable  by  summary  action,  as 
damages  for  mischief  done  in  riots.* 

The  inhabitants  of  a  vill  or  hamlet  are  liable,  without 
or  with  relief  from  the  rest  of  the  parish,  according  as  the 
tenement  injured  is  or  is  not  comprehended  within  the 
vill  or  hamlet.^ 

In  either  case  time  must  be  allowed  for  the  persons 
liable  stenting  themselves.^ 

III.  INCLOSING. 

For  the  facilitation  of  inclosing,  and  the  protection  of 
fences,  there  are  several  laws  in  force,  the  administration 
of  which  belongs  to  Justices  of  Peace,  as  well  as  to 
Sheriffs  and  other  judges.* 

1.  March  Fences. 

(a)  By  whom  to  be  Made  and  Kept  Up. 

Mutual  or  march  fences  are  directed  by  Statute,^  to  be 
made  and  kept  up  by  the  conterminous  heritors,  at  their 
joint  expense. 

(b)  Steps  for  Party  wishing  a  March  Fence. 

A  party  wishing  the  construction  or  repair  of  such  a 
fence,  must  make  requisition  to  his  neighbour  to  concur 
in  the  work.     Otherwise  the  latter  will  not  be  liable  to 


1  1  Geo.  I.  c.  48,  §  1.  2  Ibid. 

3  Hutcheson  considers,  that  besides  this  act,  the  6  Geo,  III.  c.  48,  and 
the  13  Geo.  III.  c.  33,  apply  to  Scotland,  W  sup,  §  2,  (ii.  503--8,  and 
foot  notes ;)  but  it  is  believed,  that  neither  they  nor  6  Oeo.  I.  c.  16,  and 
9  Geo.  III.  c  41,  have  been  acted  upon  here. 

i  Acts  1661,  c.  41.  1685,  c.  39.    &  Ibid.  ibid.  Hatoh.  iy.  8,  (ii.  516, 19.) 
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pay,  at  all  events  not  beyond  the  actual  benefit  derived  by 
him.' 

(c)  Parties  Differing, 

If  neighbours  differ  as  to  the  erection  or  description  of 
a  fence,  the  judge  must  determine  according  to  circum- 
stances.^ 

(d)  To  what  the  Rules  do  not  Apply, 

This  enactment  does  not  apply  to  trifling  properties, 
of  not  more  than  five  or  six  acres.' 

Nor  to  lands  of  larger  extent,  where  the  benefit  would 
be  clearly  not  worth  the  outlay.* 

(e)  Stream  being  Boundary, 

Where  the  true  march  is  a  stream,  too  small  to  be  a 
fence,  an  inclosure  may  be  made,  and  if  desired,  so  placed 
on  alternate  sides,  as  to  let  the  water  come,  in  its  course, 
into  the  property  of  each  heritor.^ 

2.  Straitening  of  Marches. 

(a)  Judges  Powers. 

When  the  boundary  between  conterminous  properties 
is  so  crooked  or  uneven,  as  to  be  unfit  for  the  site  of  a 
march  fence,  the  judge  may  be  required  to  visit  the  spot, 
and  adjust  a  new  line.^ 


»  Hutch.  iV.  8,  §  2,  (ii.  617.)  *  Ibid,  g  3,  (ii.  619.) 

'Ibid.  §2,  (ii.518,  19.) 

^  Case  of  Earl  of  Cassillis  v.  Paterson.  28th  February  1809. 
^  Such  was  the  rule  laid  down  by  the  Court  of  Session,  in  the  old  case  of 
Earl  of  Crawfurd  o.  Rigg,  21st  July  1669,  Stair. 
^  Acts  1669,  c.  17.     1685,  c.  39.     Hutch,  ir.  9,  (ii.  520—2.) 
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(b)  Compensation, 

Land  taken  from  the  one  heritor  is  to  be  compensated 
to  the  other  by  land  if  possible ;  but  otherwise  in  money. " 

(c)  Entailed  Lands, 

This  applies  to  entailed  estates,  the  exchanged  portions 
becoming  entailed  or  freed,  as  the  case  may  be.^ 

And  on  extensive  marches,  may  relate  to  the  transfer  of 
many  acres.' 

(jy)  No  Conveyance, 
And  no  regular  conveyance  is  necessary.** 

3.  Runrig, 

(a)  Meaning, 

Runrig  or  runridge  lands,  are  strictly  those  whose  al- 
ternate ridges  belong  to  diflferent  persons  ;* 

Yet  in  practice,  this  includes  also  larger  parcels,*^  but 
not  exceeding  four  contiguous  acres. ' 

(b)  Application  for  Division, 

Any  one  heritor  interested,  may  apply  to  the  Judge  for 
a  division  of  such  lands  under  a  particular  Statute.* 

(c)  Proceedings, 

And  after  due  citation  of  all  concerned  (among  whom 
tenants  are  not  to  be  reckoned)^   to  a  day  fixed  by  the 


1  Acts  1669,  c.  17-     1686,  c.  39.     Hutch,  iv.  9,  §  2,  (ii.  520—1.) 

2  Hutch,  ut  sup,  §  3.  3  Ersk.  Inst.  i.  4,  §  3. 
4  Hutch,  ut  sup.  §  4,  (ii.  521.) 

d  Ersk.  lust.  iii.  3,  §  59.     Frinc.  iii.  3,  §  19.   Hutch,  iy.  10,  §  1,  (ii.  523.) 
^  Ersk.  Inst,  utsup.    Hutch,  ut  sup,  §  3,  (ii.  524.)  '^  Hutch,  ut  gup. 

8  Act  1695,  c.  23.     Hutch,  ut  sup.  §  2,  (ii.  523.) 

9  Hutch,  ut  sup.  §  3,  (ii.  526.) 
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Judge,  he  is  to  divide  th^  interspersed  spots  anew  in  the 
manner  most  convenient." 

(d)   JVhat  to  be  Regarded, 

But  especial  regard  must  be  paid  to  the  convenience  of 
the  mansion-houses  of  the  adjacent  heritors^ 

(e)   To  what  the  Rules  do  not  Extend. 

Burgh  and  incorporate  acres  are  excepted  by  the  Act.' 
But  it  has  been  held,  that  feuars  may  claim  the  applica- 
tion of  this  law  against  their  superior.^ 

4.  Protection  of  Incloswres. 
For  the  protection  of  inclosures, 

(a)  Penalties  for  Breaking  into  Yards  or  Orchards. 

A  breaker  into  any  yard  or  orchard  is  always  liable  in 
the  damage  done,  and  in  a  further  penalty  of  L.10,  L.20, 
or  L.40  Scots  to  the  owner,  according  as  the  offence  is  the 
first,  second,  or  any  subsequent  one.^ 

(b)  Penalties  for  Injuring  Ordinary  Inclosures. 

Whoever  injures  any  ordinary  inclosure,  or  allows  his 
animals  to  go  over  them,  is,  for  each  offence,  liable  in 
L.10  Scots,  half  to  the  owner  of  the  fence,  and  half  to  the 
funds  for  repairing  roads  and  bridges  in  the  parish.^ 

(c)  Presumption  against  Person  Found. 

A  stranger  found  within  a  broken  inclosure  must  be 
presumed  to  be  the  breaker.' 


»  Hutch,  iv.  9,  §  2,  (ii.  623,  4.) 
«  Ibid.  §  3,  (ii.  525  and  note.) 
<S  Act  1685,  c  39. 


2  Ibid.  (ii.  524.)  3  Ibid. 

&  Act  1579,  c.  g4. 

^  Acts  1661,  c  41.     1685,  a  39. 
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(d)  Herding  of  Cattle. 

All  persons  are  directed  by  law  to  herd  their  cattle,  &c. 
and  to  prevent  them  from  trespassing  upon  neighboring 
properties.' 

(e)  Penalties* 

The  owner  of  each  beast  trespassing  on  a  neighbor's 
ground,  is,  for  each  offence,  liable  in  the  actual  damage 
to  corn  as  well  as  to  grass  and  planting,  and  half  a  merk 
of  penalty  to  the  proprietor  or  possessor  of  the  land  tres- 
passed upon.* 

(  f)   To  what  the  Rules  Extend. 

This  applies  to  trespasses  committed  over  a  march 
fence,'  and  although  a  herd  is  kept.*  • 

(g)  Poinding  of  Cattle. 

To  enforce  payment,  (although  the  step  is  not  neces- 
sary to  secure  his  right,*)  the  injured  heritor  or  possessor 
may  detain  (or  poind)  the  trespassing  animals  until  pay- 
ment of  the  half  merk,  the  expense  of  keeping  the  beasts,^ 
and  the  damages.^ 

(h)  Duty  ofPoinder. 

Immediately  on  poinding  animals,  intimation  should  be 
sent  to  their  owner. 

The  poinder  must  put  them  into  a  place  where  they  can 


1  Act  1686,  c.  11.     Hutch,  iv.  7,  §  2,  (ii.  613.) 

2  Ibid.     4  merk  is  about  IS^d.     Ibid.  3  Ibid. 
^  This  was  doubted  by  Hutcheson  {ut  sup.  ii.  514,)  but  has  since  been 

decided  in  the  cause  of  Turnbull  v.  Coutts,  23d  February  1809.     Shaw 
and  M^Kenzie  v,  Ewart,  2d  March  180(1.  &  Last  cited  case. 

6  Hutch,  ut  sup,  §  2,  (ii.  513.) 

^  So  it  is  argued  by  Erskine,  Inst.  iii.  6,  §  28. 
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hasire  fodder  and  water,  and  must  make  no  use  of  them,  or 
dse  he  becomes  liable  in  a  spuilzie.^ 


POINDING. 

1.  Definition. 

Poinding  is  a  diligence  proceeding  upon  a  judicial  or  a 
eonstractiFe  decree,  (or  it  may  be  termed  the  diligence 
fiir  rendering  a  decree  effectual,)  by  which  moveables  are 
mid  or  given  up  to  the  creditor  in  payment  of  his  debt^ 

2.  Warrant. 

Its  warrant  is  a  precept  of  poinding  annexed  to  the  ex- 
tract of  the  Justices'  decree.^ 

3.  Poinding  Summary. 

A  summary  form  of  poinding  is  allowed  by  the  Small 
Debt  Act     Which  See. 

4.  Charge. 

* 

But  in  general  poinding  must  be  preceded  by  a  charge 
to  pay,  g^ven  to  the  debtor  upon  a  certain  term,  varying 
in  different  counties  from  six  to  fifteen  days,  which  must 
expire.* 

5.  Officer. 
The  poinding,  authorized  by  Justices,  must  be  conduct- 


>  Enk.  Inst.  ill.  6,  §  28. 

S  Enk.  Iiut. «/  sup.  §  20.    Princ  iii.  6,  §  11.  Hutch,  i.  8,  §  2,  (i.  306.) 
'  Enk.  Inst.  «/  sup.      Hutch.  tU  tup. 

*  Act  IMD,  c.  4.     Erek.  Inst,  ut  sup,  §  20.     Princ  ut  sup.     Tait's 
CantaUe,  art.  PamJRng. 
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ed  by  a  constable,  who  is  also  the  officer  that  gives  the 
charge.  ^ 

6.   When  Officer  to  Poind, 

On  expiry  of  the  delay  allowed  by  the  charge,  no  pay- 
ment being  made,  the  constable  proceeds  to  execute  the 
poinding.^ 

7.   What  Goods  Poindable^ 

Poindable  goods  are  all  moveables  belonging  to  the 
debtor.' 

(a)   Third  Party  Claiming  Goods, 

A  third  party*  alleging  he  owns  goods  in  the  debtor's 
possession,  may  claim  them,  and  give  his  oath  or  other 
proof  to  the  constable,  whose  decision  thereon  is  open  to 
the  review  of  the  Judge  at  reporting  the  poinding ;  and 
when  further  evidence  may  be  brought.* 

But  the  constable  must  stop,  if  the  claimant  produce  a 
written  conveyance  in  his  favor,  and  support  it  by  his 
oath.* 

(b)  Goods  in  Creditor* s  Hands, 

A  debtor's  goods  may  be  poinded  while  in  the  hands  of 
the  creditor  himself,  ^ 

Or  of  third  parties,  whose  right,  however,  to  the  use  of 
them  must  be  preserved  so  far  as  possible. ' 

1  Ersk.  Inst.  iii.  6,  §  20.     Princ.  iii.  6,  §  11.     Hutch,  i.  8,  §  2.  (i.  306.) 
Tait^s  Constable,  art.  Poinding. 

2  Hutch,  ut  sup,      Tait's  Constable,  ut  sup, 

3  Ersk.  Inst,  ut  sup,  §  22.     Princ  ut  sup.  §  12.     Hutch,  ut  sup.  §  4. 
(i.  308.)     Tait*8  Constable,  ut  sup. 

4  Ersk.  Inst,  ut  sup.  §  26.     Princ  ut  sup.  §  14.     Hutch,  ut  sup.  §  4. 
(i.  312.)    Tait*s  Constable,  ut  sup. 

5  Ersk.  Inst,  ut  sup.     Hutch,  utsup,  (i.  313.)    Tait's  Constable,  utsup. 

6  Tait's  Constable,  ut  sup.  ^  Ibid. 
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(c)  Arrested  Goods. 
Goods  arrested  in  the  hands  of  third  parties  may  be 
poinded. ' 

(d.)  Goods  under  LandlonTs  Hypothec, 
But  not  goods  under  the  landlord's  hypothec  for  rent.* 

(e)  Goods  Deemed  Moveable, 

Those  goods  are  deemed  moveable,  which,  although  at- 
tached to  fixed  subjects,  are  meant  for,  or  capable  of  sepa- 
ration from  the  latter, — such  as  growing  crops  and  instru- 
ments of  a  manufactory ;  but  not  the  doors  of  a  house  or 
the  wheel  of  a  mill. ' 

(f)  Exempted  Goods, 

Plough  gear  and  animals  are  exempted  from  being 
taken  during  ploughing  or  immediate  sowing,  (not  for 
fallowing),  unless  no  other  goods  can  be  found  on  search.^ 

8.  Execution  of  Poinding, 

(a)  Time  of  Day. 

The  poinding  must  be  executed  between  sunrise  and 
sunset;  at  least  it  must  be  finished  before  sunset,  although 
it  may  be  begun  before  sunrise.  * 

(b)  Witnesses, 
The  constable  proceeds,  in  presence  of  two  witnesses, 

1  Enk.  Inst.  iii.  6,  §  26.  Hutch,  i.  8,  §  4,  (i.  310.)  Tait*8  Constable, 
art.  Poinding. 

8  Hutch,  ut  sup.  (i.  311.)     Tait's  Constable,  ut  sup. 

3  Enk.  Inst,  utsup.  §  20.  Princ.  ut  sup,  §  11.  Hutch,  utsup.  (i.  306.) 
Tait*8  Constable,  ut  sup. 

A  Ersk.  Inst,  ut  sup.  §  22.  Princ.  ut  sup,  §  12.  Hutch,  ut  sup.  (i. 
308,  9.)     Tait*8  Constable,  utsup. 

&  Enk.  Inst,  ut  sup.  §  25.  Princ.  ut  sup,  §  14.  Hutch,  utsup.  (i. 
308. )     Tait*8  Constable,  ut  sup. 
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to  ingather,  or  where  that  is  impracticable^  to  point  out 
the  goods  to  be  poinded,  to  the  value  of  the  amount  of  the 
debt,  and  one-twentieth  part  more  to  cover  expenses.' 

(c)  Deforcement 

If  the  constable  be  deforced,  he  returns  an  execution  to 
that  eflfect,  and  on  application  from  him,  the  party,  or  Pro- 
curator-Fiscal, the  j  udge  grants  warrant  for  arresting  the 

offenders,* 

(d)  Another  Poinding. 

If  another  officer  come  to  execute  another  poinding  of 
the  same  goods,  both  concur  for  the  proportional  benefit 
of  the  two  creditors.  ^ 

(e)  Lockfast  Places. 

If  the  goods  be  in  lockfast  places,  he  reports  the  fact, 
and  on  application  from  the  creditor,  the  judge  grants 
letters  of  open  doors,  by  which  the  constable  is  authorized 
to  force  doors.  ^ 

If  once  within  a  house,  the  constable  may  break  open 

presses,  &c.* 

(f)  Symbolical  Poinding. 

Stacks  of  corn  are  often  poinded  symbolically,  by  rips 
or  small  parcels  pulled  from  each/ 


1  Hutch,  i.  8,  (i.  300,  7.)     Tait*8  Constable,  art.  Poinding, 

2  Ersk.  Inst.  iii.  6,  §  27-     Princ.  iii.  6,  §  16,     Hutch,  u*  sup,  (i.  312.) 
Tait's  Constable,  ut  sup, 

3  Case  of  Murray  v,  Mansfield,  27th  January,  1756.      Tait's  Constable, 
ut  sup. 

4>  Ersk.  Inst,  ut  sup,  §  25.     Hutch,  ta  sup,  (i.  311.)     Tait's  Constable, 
ut  sup, 

5  Case  of  Muirhead  v.  Corrie,  13th  February  1736,  Elchies.      Tait's 
Constable,  ut  sup. 

6  Ersk.  Inst,  ui  sup,  §  26.     Hutch,  ut  sup.  (i.  310,  11.)     Tait's  Con- 
stable, ut  sup. 
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(g)  Readinff  of  Decree  and  Appraisement. 
The  constable  next  reads  the  decree  and  the  execution 
of  the  charge,  after  which  he  has  the  goods  valued  by  the 
appraisers  of  the  place,  or  two  others,  and  who  swear  to 
act  justly.' 

(h)  Offering  Back  of  Goods. 

The  appraised  value  being  then  proclaimed  with  three 
oyeses,  the  goods  are  three  times  offered  back  to  the 
debtor,  or  whoever  will  pay  as  much  for  them  in  his 
name.* 

On  payment  to  the  creditor  or  his  attorney,  or  to  the 
constable,  if  authorised  to  receive  it,  or  on  consignation 
in  the  clerk's  hands,  the  goods  are  to  be  left  with  the 
dd>tor,  and  the  payment  to  be  reported. ' 

(i)  Note  to  be  Left  with  Debtor. 

The  payment  or  consignation  being  made,  the  goods, 
along  with  a  schedule  of  them  and  note  of  their  appraised 
value,  are  left  in  the  debtor's  hands. 

(j)  Report. 

And  the  constable  reports  to  the  judge  an  execution  of 
the  poinding.^ 

(k)  Order  for  Sale. 
The  judge  then  gives  orders  for  the  safe  custody  of  the 


>  Enk.  Imt.  liL  6,  §  23.  Princ.  iii.  6,  §  13.  Hutch,  i.  8,  (i.  306,  7.) 
TUt*s  Constable,  art.  Poinding,  The  goods  were  formerly  appraised 
tviee^  bot  once  is  now  sufficient,  by  act  54  Geo.  111.  r.  137,  §  4. 

S  Enk.  lost.  fU  sup,  §  24.  Princ.  ui  sup,  §  13.  Hutch,  ut  tup,  (i.  307.) 
Tbit's  Constable,  ut  sup, 

'Enk.  Inst.  ibid.     Princ.  ibid.     Hutch,  ibid.    Tait^s  Constable,  utsup, 

*  Hatch,  ui  sup.    Tait*8  Constable,  utsup. 
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goods  poinded,  and  for  their  sale  by  roup,  not  less  than 
eight,  nor  more  than  twenty-nine  days  from  date  of  the 
order.  ^ 

(l)  Sale. 

The  net  sum  arising  from  the  sale  is,  after  deduction  of 
charges,  paid  to  the  creditor.® 

If  no  offerer  appears  at  the  sale,  the  goods  are  delivered 
over  to  the  creditor.' 

(m)  Minute  of  Sale. 

Within  eight  days  after  the  sale,  a  note  or  minute  of  the 
sale,  and  of  the  sum  (if  any)  dMwn  at  it,  must  be  lodged 
with  the  judge's  clerk,  and  marked  by  him  as  so  lodged/ 

(n)  Expenses. 

On  report  of  the  sale,  the  judge  taxes  the  expenses, 
and  ascertains  the  amount  of  debt  still  remaining  due,  or 
the  overplus  for  which  the  creditor  has  now  to  account  to 
the  debtor.^ 

9.  Competition  of  Poindings. 

A  later  poinding,  fully  executed,  prevails  over  one 
obstructed  by  false  claims  or  deforcement,  but  not  if  the 
deforcement  were  imputable  to  the  second  poinder.® 

10.  Stopping  of  Poinding, 

Whoever  stops  a  poinding  by  collusion  or  force,  be- 
comes liable  in  the  value  of  these  goods  which  might  have 
been  poinded.^ 

^  Hutch,  i.  8,  (i.  307,)  who  does  not,  however,  give  the  time  now  fixed 
by  the  Act  54  Geo.  III.  c.  137,  §  4.     Tait*s  Constable,  art.  Poinding. 
*  Act  ut  sup,    Tait*8  Constable,  ut  sup. 
3  Ibid.     ibid.  4  Ibid.    ibid.  ^  Act  ut  sup. 

6  Ersk.  Inst.  iii.  6,  §  27.     Princ,  iii.  6,  §  16. 

7  Ersk.  Inst.  ibid.     Princ.  ibid* 
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11.  Carrying  off  Poinded  Goods. 

And  whoeyer  carries  off  the  goods  after  the  poinding 
and  before  the  sale,  is  liable  in  double  their  appraised 
value.  ^ 

For  the  difference  between  poinding  and  distress,  See 
DiUress. 


POOR. 

Justices  of  Peace  have  not,  in  practice,  any  thing  to  do 
with  the  poor,  or  their  maintenance,  except  in  so  far  as  is 
involved  in  questions  of  aliment  of  illegitimate  children 
depending  upon  settlement  in  a  parish,  &c. 

In  regard  to  poor  persons  wandering  about.  See  Vaga- 
Umdi. 


PRECOGNITION. 

1.  Meaning. 

The  whole  investigation  or  inquiry  anterior  to  trial,  re- 
specting any  supposed  crime,  (exclusively  of  the  prisoner's 
declaration)  is  termed  a  precognition.^ 

2.   Time  for  Precognition, 

(a)   Before  Arrest 

It  may  commence  before  arrest,  or  even  where  arrest  is 
known  to  be  impossible. ' 


*  Act  54  Geo.  III.  c.  137,  t)  4. 

*  Hnme,  ii.  c  2,  §  3,  (ii.  78.)     Hutch,  ii.  c.  3,  j^  5,  (i.  461.) 
3  Tmit,  art.  Arrest,  &«.,  §  3. 
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(b)   After  Arrest, 

When  the  person  suspected  has  been  arrested  and  ex- 
amined, the  Justice  or  other  magistrate,  if  not  so  far  satis- 
fied of  his  innocence  as  to  think  fit  to  liberate  him,  must 
proceed  as  early  as  possible  to  a  precognition,  by  taking 
the  information  of  witnesses,^ 

(c)   When  there  may  he  Delay • 

If  the  witnesses  cannot  all  be  examined  immediately, 
the  prisoner  may  be  committed  and  recommitted  to  jail  for 
farther  examination,  till  the  magistrate  feels  enabled,  either 
to  commit  for  trial,  or  to  discharge  the  accused. 

(d)   "No  Bail. 

And  during  this  interval,  the  prisoner  is  not  entitled  to 
be  admitted  to  bail,  although  that  is  often  allowed  in  petty 
cases. 

But  no  undue  delay  must  take  place.*    See  Liberation. 

3.  Objects  of  Precognition. 

A  precognition  has  one  or  both  of  these  objects, 
]st    The  satisfying  of  the  magistrate  respecting  the 
steps  he  ought  to  take,   (as  arrest,  commitment,  or  dis- 
charge.) 

And,  2d.  The  enabling  of  the  prosecutor  to  lay  his 
charge.^ 

4.  Prisoner  has  no  part  in  Precognition, 

But  the  prisoner  has  no  legal  right  to  have  any  part  iu 
these  proceedings. 


^  Hume,  ii.  c.  2,  §  3,  (ii.  78.)    Hutch,  ii.  c.  3,  §  5,  (i.  451.) 
2  Ibid.    ibid.  3  Ibid.    ibid. 
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Neither  he,  nor  any  one  for  him,  may  be  present  at  the 
examinations,  or  see  the  written  statements.' 
And  he  cannot  apply  for  citation  of  witnesses. 
Although  in  practice  a  magistrate  ought  to  attend  to  his 
suggestions  respecting  witnesses.* 

5.   Witnesses. 

(a)  Citation  of 

Witnesses  are  cited  by  warrant  of  the  judge,  proceeding 
OD  his  own  writ,  or  the  application  of  accuser.'  See 
Proof. 

(b)   Oath. 

In  general,  in  a  precognition  nothing  more  than  the  un- 
sworn declarations  of  witnesses  are  taken. ^ 
They  may,  however,  be  put  upon  oath.^ 

(c)    Witnesses  to  be  separated. 

Witnesses  in  a  precognition,  (as  in  a  trial,)  must  be  ex- 
amined out  of  each  others  presence.^ 

(d)  His  oum  Deposition  not  to  affect  Witness. 

What  a  witness  states  in  a  precognition  can  never  be 
made  use  of  against  him. 

And  he  may  insist  on  having  his  declaration  cancelled 
before  he  gives  evidence  on  a  trial.  ^ 

If  a  witness  in  a  precognition  appears  to  be  a  party  (in 


'  Home,  ii.  chap.  2,  §  3.  (u.  79—80.)     Hatch,  ii.  c.  .%  §  5,  (i.  452.) 

S  Home,  as  last  cited.     Hutch,  ibid. 

'  Hume,  ibid.  (ii.  79.)     Hutch,  ibid.  (i.  451.) 

*  Hnme^  ibid.     Hatch,  ibid. 

^  Hume,  ibid.  (iL  79.)     Hutch,  ibid.  (i.  451—2.) 

S  Hume,  ibid.    Hatch,  ibid.  (i.  452.) 

~  Home,  ibid.  (ii.  80.)     Hutch,  ibid. 
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the  oflfence  committed,)  who  ought  to  be  tried  himself,  his 
evidence  must  be  cancelled,  and  his  declaration  taken  in 
the  same  way  as  the  declaration  of  a  prisoner,* 

6,  Other  steps  in  Precognition. 

For  other  particulars  respecting  the  proper  mode  of  taking 
precognition,  See  Appendix, 

7.  No  Precognition  after  Service  of  Libel, 

No  step  in  a  precognition  may  be  taken  after  the  libel 
is  served.* 

8.  Disposal  of  Prisoner. 

The  precognition  being  finished,  the  accused  is  commit- 
ted for  trial,  or  discharged,  according  as  there  is  or  is  not 
ground  of  suspicion  against  him, ' 

9.  Precognition  by  Sheriff. 

Precognitions  are  now  more  commonly  taken  by  the 
Sheriffs  than  by  the  Justices.*     See  Commitment  for  TViaL 


PRESCRIPTION. 

I,    PRESCRIPTION  IN  GENERAL. 

1.  Definition. 

Prescription  is  a  legal  presumption  or  defence,  depend- 
ing on  lapse  of  time,  by  which  rights  may  be  either  acquired 
or  secured  from  challenge,  or  lost,  since  prevented  from 
beinor  revived. 

•m^^t^^^       ■■    ■  ■    ■   I       !■■■■»■■■      I       ■■     ■ m^^m^^^t  ■■■■■!  i»»iii  ■!  — ^— ^— i^M^— i^ 

1  Hume,  ii.  c.  2,  §  3.     Hutch,  ii.  c.  3,  §  5,  (i.  453.) 

2  Hume,  ibid.     Hutch,  ibid.  (i.  453.) 

3  Hume,  iln'd.  (ii.  78.)     Hutch,  ibid.  (i.  455.) 
*  Hume,  ii.  chap.  1,  (ii.  p.  2(».) 
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Tbe  principle  being,  that  long  silence  ought  to  be  re- 
garded as  acquiescence.' 

The  former  sort  of  prescription  is  termed  the  positive  ; 
asddie  latter,  the  negative.* 

2.  Against  whom  it  Runs. 

Prescription  runs  against  corporations  as  well  as  indivi- 
duals, and  the  positive  affects  even  the  Crown.  ^ 

But,  in  general,  prescription  of  the  longer  sorts,  does  not 
affect  minors  by  whom  it  is  pleaded.^ 

8.  Course  of  Prescription. 

(a)  Beginning. 

The  course  of  prescription  begins  only  at  the  time  when 
Ae  claim  affected  by  it  could  be  sued  for.^ 

(b)  Continuity. 

It  runs  continuously,  every  instant  being  reckoned.^ 

(c)  Completion. 

It  must  be  quite  completed  before  it  can  take  effect, 
even  the  last  day  of  the  term  must  be  past. '' 

(d)  No  Interruption. 
Prescription,  to  be  effectual,  must  be  uninterrupted.^ 

(e)  Effect  of  Interruption. 
Interruption  does  away  the  preceding  prescription,  and 


1  Enk.  Inst.  iiL  7,  §  1.     Princ.  iii.  7,  §  1.             ^  Ibid,  and  §  8.     ibid. 

^  niid.  §  31_2--5.    ibid.  §  13—14.  ^  Ibid.  §  16—35.     ibid.  §  14. 

»  IM.  §  36.    ibid.  §  15.  6  Ibid.  §  30.     ibid.  §  13. 

^lUd.     ibid.  8  Ibid.     ibid. 
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makes  it  commence  anew  from  the  date  of  the  act  of  in- 
terruption. * 

(f)  Effect  of  Minority, 
The  years  of  minority  suspend  only  the  operation  of 
prescription,  the  periods  before  and  after  the  minority  be- 
ing reckoned  up  together.* 

4.  Interruptions, 

(a)  Meaning. 

An  interruption  is  any  step  taken  to  retsdn  or  preserve 
the  right  which  prescription  would  carry  away  or  extin- 
guish.' 

(b)  Interruption  in  Cases  of  Debt 
In  cases  of  debt,  written  acknowledgment  by  the  debtor, 
Or  a  citation  by  the  creditor  is  a  suiBBicient  interruption.^ 
But  each  citation  not  followed  by  any  judicial  act,  falls 
under  the  sort  of  prescription  peculiar  to  such  citations.^ 

(c)  Favor  to  Interruptions, 

Interruption  of  prescription  being  favored  by  the  law, 
any  slight  informality  in  the  mode  of  causing  it,  is  not 
regarded  in  practice.^ 

II.  VARIOUS  PRESCRIPTIONS. 

Of  the  several  prescriptions  known  in  law. 

1.  Of  Forty  Years. 

The  longest  is  that  of  forty  years,  not  reckoned  against 
minors. 


1  Ersk.  Inst.  iii.  7,  §  38.     Princ.  iii.  7,  §  18—20. 

^  Ibid.  §  45.     Ibid.  §  20.  ^  Ibid.  §  38.     Ibid.  §  18. 

i  Ibid.  §  39.     Ibid.  §  18.  ^  Ibid.  §  43.     Ibid.  §  19.         «  Ibid  §  40. 


PRESCRIPTION,  229 

By  which  are  lost  absolutely  all  rights  relating  to 
moveables,  and  are  acquired  or  lost  various  rights  of  an 
heritable  description.  * 

(a)  HTien  Coffnizable  by  Justices* 

Most  of  which  cannot  come  before  Justices  of  Peace, 
who  may,  however,  have  to  decide  indirectly  on  some  of 
them  ;  for  example  on 

Servitudes,  as  of  salmon  fishing,  foot-path,  &c.  which 
may  need  to  be  investigated  by  Justices,  when  used  as  a 
defence  against  an  action  for  trespass,  although  not  other- 
wise. 

(b)  Footpath  by  Prescription. 

Uninterrupted  use  and  wont  for  forty  years  will  consti- 
tute a  right  of  using  a  footpath ;  and  its  being  shut  up  or 
disused  for  the  same  period,  will  entitle  the  proprietor  of 
the  lands  affected,  to  prevent  its  being  re-opened.^ 

2.  Of  Twenty  Years. 

The  prescription  of  twenty  years,  not  reckoned  against 
minors. 

Applies  to  writings  holograph  (f.  e,  with  his  own  hand,) 
by  the  debtor,  not  attested  by  witnesses,  to  the  effect  that 
after  twenty  years,  the  genuineness  of  the  writing  and 
of  the  subscription,  can  be  proved  only  by  the  debtor's 
oath.' 

3.  Of  Seven  Years, 
Prescription  of  seven  years,  running  against  minors, 

'  Enk.  In8t.  iii.  7,  §  7, 8.  §  3.      Priuc.  iii.  7,  §  3.  §  2—4.     Acts  1469,  c. 
20.     1474,  c.  55.     1617,  c  12. 

"  Ersk.  Inst.  ii.  9,  §  3,  37*     Princ  ii.  9,  §  2,  21. 

'  Ersk.  Insu  iii.  7,  §  26.     Princ  iii.  7,  §  10.     Act  1669,  c.  9. 


230  PRESCRIPTION. 

Puts  an  end  to  the  obligation  of  any  person  binding 
himself  expressly  as  cautioner,  or  conjunctly  and  seve- 
rally with  another,  in  a  bond  for  a  sum  of  money,  (but 
nothing  else)  if  the  cautionry  be  shewn  by  the  deed, 
or  by  a  separate  bond  of  relief,  intimated  to  the  cautioner, 
or  if  the  co-principals  have  in  the  bond  itself  a  clause 
of  mutual  relief.* 

(a)  Effect  of  Interruption. 

Interruption  of  this  prescription  by  diligence  keeps 
alive  the  obligation,  but  for  no  more  than  the  principal 
sum,  and  seven  years  interest." 

4.  Of  Six  Years, 

Prescription  of  six  years  not  running  against  minors, 
Prevents  a  bill  of  exchange,  or  a  promissory-rnote,  being 
held  proof  of  a  debt,  the  existence  of  which  must  then  be 
proved  by  the  debtor's  subsequent  writ  or  oath.' 

(a)  Commencement  of  this  Prescription, 

This  prescription  runs  from  the  last  day  of  grace,  where 
there  is  a  fixed  term  for  payment, — and  from  the  date, 
where  the  payment  is  due  on  demand.* 

(b)  Exception. 

Bank  notes  and  post  bills  are  excepted  from  this  pres- 
cription.^ 

5.  Of  Five  Years, 

Prescription  of  five  years,  not  running  against  minors, 


i  Ersk.  Inst.  iii.  7,  §  2,  3,  4.     Princ.  iii.  7,  §  9.     Act  1696,  c.  6. 

^  Act  1695,  c.  5.  Case  of  Douglas,  Heron  &  Co.  v.  Riddick,  Ist  March 
1793.  3  Acts  12  Geo.  III.  c.  72 ;  and  23  Geo.  III.  c.  16. 

^  Case  of  Douglas,  Heron  &  Co.  v.  Grant^s  Trustees,  19th  Nov.  1793, 
affirmed  11th  Nov.  1796.  ^  Act  12  Geo.  III.  c.  72. 
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(a)  How  it  Applies, 

Cuts  off  the  right  to  prove,  otherwise  than  by  writ  or 
oath  of  the  debtor,  any  claims  to 

(b)  Arrears  of  Rent 

Arrears  of  rent  due  by  tenants  who  have  been  in  the 
natural  possession  of  the  lands,  and  from  which  they  have 
been  removed  for  five  years.  ^ 

(c)  Miniaters^  Stipends, 

Ministers'  stipends  (whether  vacant  or  not,)  five  years 
after  they  have  become  due.^ 

(o)  Multures. 
Multures,  or  the  mill-dues  for  grinding  corn.^ 

(£)  Contracts  regarding  Moveables. 

All  contracts  and  bargains  respecting  moveables,  or 
money  which  are  probable  by  witnesses,  and  where  no 
writing  has  intervened.^ 

(f)  Arrestments. 

Arrestments  on  decrees  prescribe  in  five  years  from 
their  date; 

And  those  on  depending  actions   in   five   years  from 

sentence.^ 

(g)  Actions. 

Actions  upon  all  the  above,  and  on  spuilzies  and  ejec- 
tions, prescribe,  if  allowed  to  sleep  for  five  years,  ^ — al- 


>  Enk.  Inst.  iU.  7,  §  20.     Princ.  iii.  7,  §  &     Aa  1669,  c  9. 

*  Ibid.    iMd.    ibid.  ^  £r8k.  Inst,  ut  sup.     Act  «/  sup. 

*  Enk.  Inst,  ut  sup.     Princ  ut  sup.      Act  ut  sup. 

*  Ibid.    ibid.    ibid.  ^  Enk.  In«t,  ut  sup,  §  27.     Act  ut  sup. 
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though  in  general  an  action  once  begun  subsists  for  forty 
years;  and  if  left  asleep,  (i.  e.  without  any  step  being 
taken  for  a  year,)  may  be  wakened  again. 

6.  Of  Three  Years. 

Prescription  of  three  years,  running  against .  minors, 
unless  specially  excepted. 

(a)  Actions  ofSpuilzie, 

In  actions  of  spuilzie,  or  "  others  of  that  sort,"  where  the 
injured  party  is  entitled  to  prove  the  amount  of  his  da- 
mage by  his  own  oath  in  litem,,  and  to  claim  violent  pro- 
fits, both  of  those  peculiar  advantages  are  lost  by  a  lapse 
of  three  years, — but  this  does  not  affect  minors.  ^ 

(b)  House  Rents, 
Claims  for  house  rents  prescribe  in  three  years.* 

(c)  Boards  8fc, 

Claims  for  board  and  other  alimentary  debts.  ^ 

(d)  Wages,  Sfc, 

Servants'  wages  and  debts  for  work  by  artificers.* 

(e)  Reckoning  of  Time. 

In  all  the  above,  each  year's  debt  is  reckoned,  and  pre^ 
scribes  separately.* 

(f)  Shop  Accounts, 

Accounts  of  shopkeepers  and  of  merchants,  and  of  writers 

and  agents.^ 


1  Ersk.  Inst.  iii.  7,  §  16.     Princ  iii,  7,  §  5-     Act  1579,  c  81. 

2  Ibid.  §  17.     Ibid.  §  6.     Act  1579,  c.  83.  3  Ibid.     ibid. 
*  Ibid.  '  ibid.            '              S  Ibid.    ibid.  « Ibid.    ibid. 
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(g)  Reckoning  of  Time. 
In  these  the  prescription  runs  only  firom  the  date  of  the 
last  article  being  famished.' 

(h)   Effects  of  this  Prescription. 

In  all  cases  to  which  this  prescription  applies,  the  cre- 
ditor must,  after  the  lapse  of  three  years,  prove  both  the 
orig^inal  constitution  of  the  debt,  and  its  present  subsistence 
by  the  debtor's  writ  or  oath.* 

(i)  Debtor's  Writ. 

The  debtor's  writing  may  be  either  within  or  after  the 
three  years.' 

(k)  Debtor's  Account  Sook. 
His  own  account  book  is  suiBSicient  proof  against  him.^ 

(l)   Oath  of  Debtor's  IVife,  §-c. 

Instead  of  the  debtor's  own  oath,  the  creditor  may  take 
that  of  the  debtor's  wife,  or  some  person  of  his  family,  who 
was  best  acquainted  with  the  facts.  ^ 


PREVARICATION. 

0 

1.  Meaning. 

Prevarication  upon  oath  is  the  wilful  concealment  or 
misrepresentation  of  truth,  by  giving  evasive  and  equivo- 


1  Enk.  Inst.  iu.  7,  §  i7.     Princ.  iii.  7,  §  6. 

S  Enk.  Inst.  tU  tup.  §  18.     Princ.  ut  sup.  ^  Ibid.     ibid.         ^  Ibid. 

5  Cases  of  Patenan  v.  Taylor,  23d  January  1771.  Voung,  Trotter, 
&  Co.  o.  PlayfiEur,  2d  December  1802 ;  in  both  of  which  reference  was 
made  to  the  oath  of  the  debtor's  wife,  with  regard  to  furnishings  coming 
Bnder  her  household  management. 
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eating  evidence ;  *    as  perjury  is  the  persisting  in  direct 
falsehood.^ 

2.  How  Treated. 

Although  prevarication  is  truly  a  sort  of  minor  perjury, 
and  an  offence  against  the  course  of  justice,  it  is  in  prac- 
tice dealt  with  as  a  contempt  of  court' 

3.  How  Cognizable  hy  Justices. 

It  is  cognizable  summarily  by  the  Justice  or  any  judge 
before  whom  it  is  committed,*  and  therefore  by  Justices 
of  the  Peace. 

4.  Punishment. 

The  proper  punishment  is  imprisonment.^  See  Per- 
jury. 


PRISON-BREAKING. 

1.  Definition. 

The  legal  definition  of  this  offence  is  the  "  breaking 
"  the  state  itself  of  public  and  lawful  custody."^ 

It  is  of  no  consequence  whether  the  offender  was  a  civil 
or  criminal  prisoner.^ 

2.   What  Constitutes  the  Offence. 

The  offence  is  committed  by  escaping  from  jail  in  any 
way  except  by  legal  discharge.^ 


i  Hume,  chap.  xi.  §  5,  (i.  374.) 
3Ibid.  §6,  (i.374.) 
5  Hume,  ut  tup.  §  5,  (i^  374.) 
'  Ibid.  art.  I,  (i.  395.) 


8  Ibid.  §  I,  art.  I,  (i.  960,  &c.) 
*  Ibid. 

0  Hume,  obap.  ziv.  (h  305.) 
>  Ibid.  art.  2,  (i.  395,  6.) 
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(a)  JaiL 
The  prison  must  be  a  public  and  established  jail.  ^ 

(b)    Warrant  of  Incarceration. 

The  individual  prisoner  must  have  been  committed 
vpon  a  wammt  i^^parently  good,  and  proceeding  from  due 
andiority.^ 

A  flaw,  not  apparent  on  the  £ace  of  the  warrant,  does 
not  excuse  breaking  from  prison  instead  of  waiting  for 
r^olar  redress.^ 

d.  Not  proper  for  Trial  by  Justices. 

Prison-breaking  is  not  proper  to  be  tried  by  Justices, 
aldiough  they  may  recommit  any  person  who  has  escaped 
from  jail,  or  they  may  arrest  other  delinquents. 

4^   When  Cognizable  by  Justices. 

But  in  so  &r  as  this  offence  partakes  of  the  character  of 
a  contempt  of  the  magistrates  by  whose  authority  the  pri- 
soner was  incarcerated,*^  Justices  may  punish  one,  who, 
having  been  imprisoned  by  themselves,  breaks  prison,  but 
without  any  violence  or  other  aggravation. 

5.  Punishment  by  Justices. 

The  punishment  in  such  a  case  is  a  prolongation  of  the 
term  of  imprisonment. 


1  Umne,  diap.  xiv.  vX.  4,  (i.  398.)  <  Ibid.  art.  3,  (i.  396,  7,  &) 

S  Ibid.  art.  3,  (i.  396,  7,  8.)  ^  See  Hume,  chap.  xiv.  (i.  395.) 
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PRISONERS. 

ALIMENT  OF. 

1.  Prisoners  for  Debt 

Prisoners  for  debt,  if  indigent,  must  be  maintained  by 
the  incarcerating  creditor.  * 

2.  Criminal  Prisoners. 

(a)  By  Burghs 

Poor  criminal  prisoners  in  burgh  jails  are  alimented  by 
the  burgh  after  conviction,  in  all  cases.^ 

(b)  By  County, 

And  by  the  county,  before  conviction,  where  the  com- 
mitment is  on  the  warrant  of  a  county  magistrate.' 
Local  jail  acts  make  various  provisions  on  this  subject. 

(c)  Fund  for  County  Aliment. 

The  county  prisoners  are  alimented  from   the  rogue 
money.*     See  Rogue  Money, 

(d)  Fixing  Rate  of  Aliment. 

Where  there  is  no  local  act  on  the  matter. 

The  rate  of  aliment  to  be  allowed  from  the  rogue  money, 

formerly  settled  by  the  freeholders,^  is  now  determined  by 

the  Commissioners  of  Supply.^ 

I  Bell's  Comm.  vi.  P.  i!i.  c.  2,  §  2,  (ii.  531,  seqq.) 
*  Case  of  Ramsay  &.  Others  v.  Magistrates  and  Town  Council  of  Dun- 
dee and  Others,  1st  March  1825. 

3  This  is  the  rule  followed  generally,   if  not  universally,  throughout 
Scotland,  and  is  in  terms  of  the  act  11  Geo.  I.  c.  25,  §  12. 

4  Act  11  Geo.  I.  c.  26,  §  12.  &  Ibid. 
6  Reform  Act,  2  Will.  IV.  c.  65,  §  44. 
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3.  Jail  Fees. 

A  jailor  is  not  entitled  to  detain  a  prisoner  for  payment 
itf  jail  fees  ;^ 

But  he  may  make  out  a  bill  of  them,  and  obtain  pay- 
■ent  by  an  action  :^ 

And  the  amount  to  be  allowed  will  depend  upon  the 
fiimishings  or  attendance,  &c.' 


PRISONS. 

Justices  of  Peace  have  not,  in  practice,  any  direct 
powers  to  regulate  or  even  to  examine  into  the  condition 
of  burgh  prisons.^ 

But  county  jails  are,  in  general,  placed  under  their  im- 
mediate control  by  the  local  acts,  in  terms  of  which  those 
are  built  and  kept  up,  and  which  must  be  consulted  by 
meaning  to  carry  them  into  effect. 


PROCESS. 

Process,  or  the  mode  of  conducting  business,  civil  and  cri- 
minal, in  so  £Eur  as  regards  Justice  of  Peace  courts,  varies  con- 
siderably in  its  detail  in  the  different  counties  of  Scotland. 

Yet,  on  the  following  general  heads,  there  is  probably 
but  litde  discrepancy  of  practical  importance. 


1  BdTs  Comm.  vi.  P.  iii.  c  2,  §  2,  (ii.  530,  1.)  <  Ibid. 

'  Ibid^  and  cases  of  Welsh  v.  Begbie,  14th  December  1808.      Camaby 
•L  DuicaD,  Ist  December  1815,  which  contradict  the  view  of  Hutcheson. 
(liL  11,  §  5,  ToL  iL  p.  276)  foonded  upon  the  earlier  case  of  M'Whinnie, 
7&  Dec.  1803. 
*  The  Act  1061,  c  38,  indeed  appoints  Justices  of  Peace  to  take  notice 
.jails  within  burghs  do  not  become  ruinous;  but  it  g^ves  them  no 
of  enfondog  this  provision.     See  Hutch,  iii.  11,  §  4,  (ii.  271>  2.) 
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I.    CIVIL. 

(a)  Proceedings  in  Civil  Cases,  not  under  the  Small  Debt  Act, 

A  few  classes  of  civil  causes,  not  included  in  the  Small 
Debt  jurisdiction,  may  be  brought  before  Justices.  See 
Children  11,  §  Servant. 

2.  Petition, 

In  these,  the  first  step  to  be  taken  by  the  pursuer  is  the 
giving  in  of  a  petition  or  claim,  setting  forth  the  grounds 
of  action,  and  concluding  for  decree  in  terms  of  it  against 
the  defender. 

The  petition  is  signed  by  the  pursuer  or  his  procurator, 
and  occasionally  by  the  clerk. 

3.  Answers, 

An  order  granted  and  signed  by  a  single  Justice  ap- 
points answers  to  the  petition  to  be  lodged. 

4.  Replies. 

Replies  for  the  pursuer  usually  succeed  the  answers. 

5.  Duplies. 

Duplies  for  the  defender  do  not  appear  to  be  often  if 
ever  called  for  in  practice. 

6.   Time  for  Papers,  8fc. 

Such  papers  are  commonly  drawn  and  signed  by  pro- 
curators. 

The  time  allowed  for  preparing  them  depends  upon  cir- 
cumstances,— it  is  generally  five  or  six  days* 

7.  Omission  to  Lodge  Papers. 
A  defender  giving  no   answers   to  the   petition,   or  a 
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petitioner  lodging  no  replies,  is  held  as  confessed,  and  de- 
cree goes  against  him. 

8.  Judicial  Declaration. 

After  debate,  the  court,  in  order  to  limit  the  proof  by 
witnesses,  often  order  the  judicial  declaration  of  either 
party  to  be  made,  under  certification  that  the  party  re- 
fusing to  declare  shall  be  held  as  confessed. 

The  declaration  appearing  sufficient,  decree  is  given 
accordingly ; 

But  if  not,  a  proof  is  ordered. 

9.  Condescendence  and  Answers, 

When  necessary,  parties  first  state  their  allegations  ar- 
ticulately in  a  condescendence  and  answers. 

10.  Proof. 

The  proof  is  sometimes  taken  in  court,  but  more  fre- 
quently by  one  Justice,  or  the  clerk,  by  commission,  to  be 
reported  on  a  certain  day. 

(a)  Proof  in  Absence. 

The  proof  may  proceed  in  the  absence  of  the  parties  if 
they  fail  to  appear. 

(b)  Failure  to  Lead  Proof, 

One  party  failing  to  lead  or  to  report  his  proof,  the  op- 
ponent may  apply  to  have  the  term  circumduced,  (to  pre- 
vent him  proceeding  with  it,)  if  the  court  do  not  think  fit 
to  prorogate  the  term. 

(c)  Close  of  Proof 

The  proof  being  closed  in  either  way,  avizandum  is  made 
with  it  by  the  Justices. 
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(d)  Diligence  against  Havers. 

When  proof  by  writ  is  to  be  taken,  the  court  grant 
diligence  against  havers,  who  may  be  compelled  by  first 
and  second  diligence  to  appear,  and  depone,  and  to  pro- 
duce or  exhibit  writings  in  their  hands. 

A  party  may  be  called  upon  to  depone  as  a  haver  at  a 
fixed  diet,  under  certification  that  he  will  be  held  as  con- 
fessed if  he  fail  to  appear  and  depone. 

Examinations  of  havers,  under  authority  of  Justices,  are 
conducted  as  those  by  commission  from  the  Supreme 
Court.     See  Proof. 

(e)  Reference  to  Oath, 

When  reference  is  made  to  the  oath  of  a  party,  a  mi- 
nute to  that  effect  should  be  signed  by  the  opponent  or 
his  procurator  under  a  special  mandate,  and  a  diet  is  ap- 
pointed for  the  oath  being  taken  before  the  court  or  a 
commissioner. 

The  party  failing  to  appear  and  swear  is  held  as  con- 
fessed.    See  Proof 

10.  Informations  or  Memorials. 

If  any  legal  diflSculty  occurs  in  the  course  of  proceed- 
ings, informations  or  memorials  on  the  point  are  ordered ; 
but  this  is  rarely  done. 

11.  Delays. 

In  the  progress  of  the  cause,  reasonable  prayers  for  de- 
lay are  granted. 

12.  Judgment. 

The  case  being  discussed,  the  court  give  their  decision, 
which  is  accompanied  by  a  finding  of  expenses  in  favor 
of  the  prevailing  party,  unless  peculiar  reasons  appear  for 
withholding  it. 
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13.  Execution, 

On  an  extract  of  the  judgment,  execution  proceeds  by 
poinding  and  arrestment 

A  delay  of  a  few  days  is  usually  allowed  before  extract, 
in  order  to  afford  time  for  review. 

(a)  Execution  beyond  Jurisdiction. 

Although,  in  general,  a  warrant  for  execution  has  no 
authority  beyond  the  territory  of  the  court,  it  may  receive 
effect  elsewhere,  by  indorsation  by  any  judge  of  the  place^ 
competent  to  have  pronounced  such  a  decree.  ^ 

II.  CRIMINAL. 

1.  Parties,     f  Prosecutor  and  Defender.) 

(a)  Prosecutor,  Public. 

Criminal  cases  are  chiefly  brought  into  court  by  the 
public  prosecutor,  who  is  the  Procurator  Rscal  before  the 
Justices  of  Peace.  ^ 

This  public  officer  may  prosecute  in  any  case,  (competent 
to  be  tried  by  the  court  in  which  he  acts,)  and  even  against 
the  will  of  the  private  party  injured.^ 

Prosecutor,  Private. 

Any  private  party  may  prosecute  in  case  of  injury  done 
to  himself,  or  where  he  has  direct  interest,  but  not  where 
he  is  no  more  than  remotely  affected.^ 

And  it  is  very  questionable,  whether  one  relative  can 
prosecute  for  a  minor  offence^committed  against  another.' 


»  By  Act  I.  Will.  IV.  c  37,  §  8.  «  Hutch,  i.  2,  §  3,  (i.  88.) 

S  Hume,  P.  ii.  c.  v.  (ii.  130.) 

«  Hume,  ibid.  (ii.  114_19.)    Hutch,  i.  2,  §  3,  (i.  BS.) 

SHume,  ibid.  (ii.  I20_l.) 

K 
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(c)  Concourse  of  Piihlic  Prosecutor. 

But  a  private  party  cannot  come  into  court  without  the 
concurrence  (ox  concourse^  as  it  is  technically  called,)  of  the 
Public  Prosecutor : 

Which  the  court  would,  if  necessary,  compel  him  to 
give,  had  he  refused  it  at  first.* 

(d)    United  Instances* 

Sometimes  both  public  and  private  prosecutors  unite 
their  prosecutions  (or  instances.)^ 

When  both  bring  their  instances,  the  one  may  continue 
the  prosecution  if  dropped  by  the  other. ^ 

( E )  Cases  of  Concourse, 

But  where  the  Public  Prosecutor  has  given  his  bare  con- 
course to  the  private  party,  the  prosecution  falls  if  the  latter 
withdraw.  "^ 

(f)  Outlaws  cannot  Prosecute, 

A  person  under  sentence  of  ontlawry  is  incompetent  to 
prosecute  for  an  offence  against  himself.^ 

(g)  Prosecution  thrown  open* 

In  certain  cases,  the  right  of  prosecution  is  by  Statute 
thrown  open  to  the  community  at  large,  and  any  private 
person  may  then  prosecute,  as  he  has  an  interest  in  the 
penalties  recoverable.^ 

'And  in  such  actions,  it  is  not  necessary  for  the  privatcf 
party  to  have  the  concourse  of  the  Public  Prosecutor.' 


1  Hume,  p.  ii.  c.  v.  (ii.  123—4.)     Hutch,  i.  2,  §  4.  (196—7.) 

2  Hutch,  utsup.  (i.  98.)  3  Hutch,  ut  sup,  *  Hutch,  ibid. 
5  Hutch,  utsup,  §  3,  (i.  89.)  6  Hutch,  ibid. 
'   See  Hutch,  ut  sup.  §  4,  (i.  9Q.) 
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(h)  Minar^  or  Married  Woman* 
A  minor,  or  a  married  woman,  cannot  prosecute  without 
the  eonevrrence  ^  the  guardian,  or  the  husband.' 

(i)  Death  of  Private  Prosecutor. 

If  a  private  prosecutor  die  before  the  termination  of  a 
criminal  process,  his  right  of  action  is  not  transmitted  to 
Us  hdr,  who  may  only  pursue  civilly  for  the  patrimonial 
damage  caused  by  the  wrong  complained  of.* 

(k)  Defimder, 

Any  person  may  be  made  a  defender  before  the  Justices, 
wlio  has  not  a  right  to  decline  their  jurisdiction.  See 
Parties  in  Actions. 

(l)  Minor  or  Married  Woman. 

A  minor  or  a  married  woman,  being  defender,  the  guar- 
dian  or  the  husband  need  not  be  called  in  the  action.' 

(m)  Death  of  Defender. 

A  defender  dying  before  sentence,  no  right  of  action 
tnmsmits  against  his  heirs.^ 

2.  Proceedings  Anterior  to  Trial. 

(a)  Complaint^  Style  of. 

In  general,  the  first  step  to  be  taken  in  a  criminal  pro- 
seontion  before  Justices,  is  the  preferment  of  a  complaint 
or  summons.^ 

1  Hatdi.  i  2,  §  3,  (i.  90.) 

S  On  this  point  there  is  not  sufficient  predsion  in  the  bmgaage  of  Hatdi. 
ftfs«^§S,  (LS3,4,5.) 
S  Home,  P.  ii.  c.  vii.  §  1,  (iL  157,  8.) 
«  Case  cf  Grmy  v.  Pazton,  18th  February  1773. 
5  See  Hnteh.  i.  7,  §  1,  &  278, 9.) 
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This  complaint  need  not  be  drawn  up  in  the  syllogistic 
form  of  an  indictment  in  the  Court  of  Justiciary,  but 
should  set  forth  its  allegations  with  clearness,  and  a  feii* 
degree  of  precision,  although  without  a  minute  detail  of 
circumstances. 

Accuracy  must  be  observed  as  to  the  designation  of 
persons,  places,  goods,  i&c' 

The  usual  latitude  with  regard  to  time  is  from  oiie 
month  to  three. 

(b)  Alternative  Charge. 

It  is  common  to  charge  the  accused  alternatively^  as 
principal  oflFender  or  as  accessary  (art  and/wir^.) 

(c)  Subscription  of  Complaint. 

The  complaint  is  subscribed  by  the  prosecutor  and 
sometimes  by  the  Clerk  also.* 

(d)  List  of  Witnesses. 

And  there  ought  to  be  subjoined  to  it  in  all  cases,  ex- 
cept suits  for  recovery  of  penalties,  a  list  of  the  prosecu- 
tor's witnesses  signed  by  himself.' 

(e)  Bail  in  Certain  Cases. 

In  cases  not  of  a  trifling  description,  or  where  the  ac- 
cused may  be  deemed  likely  to  abscond,  the  prosecutor, 
instead  of  preferring  a  complaint,  has  the  alleged  offender 
arrested,   his   declaration,    (if  he  chooses  to  make  one,) 


1  See  Hutch,  i.  7,  §  1,  (i.  278, 9.) 

*  Hutch,  ut  sup.   (i.  279.) 

3  Case  of  Erskine, — Advocation  from  Justices  of  Lanarkshire  to  the 
Court  of  Justiciary.  Books  of  Adjournal.  Hume,  Ap^nd.  No.  2, 
(ii.  500.) 
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taken  by  a  Justice,  and  bail  exacted  for  his  due  appear- 
ance to  answer  to  the  charge. 

(f)  Service  of  Complaint* 

The  complaint  being  presented  to  any  Justice,  is,  by 
virtue  of  a  deliverance  from  him,  served  upon  the  de- 
fender, who  is. cited  to  appear,  and  answer  on  a  day  ap- 
pointed.^ 

(g)  Summons  to  JVttnesses. 

Witnesses  are,  by  the  same  authority,  summoned  to 
attend. 

(h)  Intervals  of  Time. 

Not  less  than  six  days  being  the  usual  delay  for  the 
defender  ;^  • 

But  reasonable  notice  sufficing  for  witnesses. 

(i)  Citation  of  Witnesses. 

Witnesses  are  cited  by  the  constable,  agreeably  to  a 
oote  given  him  by  the  respective  parties.^ 

And  citation  may  be  given  without  the  presence  of  wit- 
nesses.^ 

(j)  Witnesses  beyond  Territory, 

Hiose  residing  beyond  the  territory  of  the  Judge,  be- 
fore whom  they  are  wished  to  appear,  may  now  be  legally 
cited,  by  his  authority,  and  by  either  an  officer  of  his 
ooort,  or  one  of  the  place  where  the  witnesses  are.^ 

(k)  Expenses  of  Witnesses, 
A  witness  duly  cited   and  obeying,  is  entitled  to  his 


I  Hutch,  i.  7,  §  3,  (L  279.)  S  Hatch.  tU  tup. 

»  Hutch,  uisup,  (i.  280.  1.)         *  Act  I  M'iU.  IV.  c.  37,  §  8.        »  Ibid. 


246  PROCESS. 

reasonable  expenses,  to  be  modified  by  the  court,  and  paid 
by  the  party  who  called  him. 

(l)  Failure  of  Witnesses. 

But  one  who  fails  to  attend  is  cited  anew  on  a  second 
diligence,  and  must  bear  his  own  charges, — indeed  this 
fresh  warrant  authorises  the  officer  to  apprehend  and  bring 
him  into  court.     See  Proof, 

For  the  examination  of  witnesses.  See  Proof 

3.  Forms  of  TriaL 

(a)  Default  of  Prosecutor, 

At  the  diet  for  trial,  if  the  prosecutor  do  not  appear 
either  personally^  or  by  his  procurator,  or  if  he  do  not  in- 
sist, the  complaint  is  dismissed,  and  if  the  Justices  see 
cause,  expenses  are  awarded  against  him.  ^ 

(b)  Default  of  Defender, 

If  the  defender  do  not  appear  personally,  or  by  his  pro- 
curator, he  may,  in  certain  petty  cases  fixed  by  Statute, 
but  not  in  general,  be  held  as  confessed,  if  he  was  per- 
sonally cited  on  a  first  summons,  or  if  a  second  was  left 
at  his  dwelling.^ 

If  he  have  not  given  bail,  he  may  be  amerced  in  an  un- 
law  of  L.IO  Scots ;  and  warrant  is  granted  for  his  appre- 
hension and  commitment,  until  he  find  bail  for  his  subse- 
quent appearance. 

If  he  have  previously  given  bail,  that  is  declared  for- 
feited, and  is  leviable  by  the  prosecutor  from  the  cautioner 
in  the  bail-bond. 

1  Hutch,  i.  7,  §  3,  (i.  279.) 

2  Act  1G17,  c.  8.  1661.  c.  38.  See  Hutch,  ut  sup,  (i.  280,)  where 
the  limitation  of  the  power  of  holding  as  confessed,  appears  not  tafflciently 
marked. 
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(c)  Relevancy  of  Complaint, 

When  both  parties  appear  at  calling,  the  first  matter 
to  be  attended  to  is  the  relevancy  of  the  libel,  if  the  de- 
fender think  fit  to  offer  any  objections  thereto. 

Indeed,  it  has  been  thought,  that  a  Justice  (wh6se 
duties  differ  from  those  of  an  other  Judge)  ought  to  reject 
any  irrelevant  complaint^  when  first  presented  to  him. 

(d)  Pleading. 

Next,  the  complaint  being  found  relevant,  the  defender 
is  interrogated  as  to  his  guilt. 
If  he  confess,  sentence  is  passed. 

(p)  Declaration  Read. 

If  he  plead  not  guilty,  his  declaration,  if  he  made  one,  is 
read. 

(g)  fVitnessea  Examined, 

Next,  the  witnesses  for  the  prosecution  are  examined. 
Then  the  proof  in  exculpation  is  received. 

(h)  Judgment. 

And,  on  consideration  of  the  whole,  judgment  is  pro- 
nounced. 

(i)  Counsel  for  Defender. 

During  trial,  the  defender,  as  well  as  tlie  prosecutor,  may 
employ  a  procurator  to  conduct  his  cause. 

(j)  Open  Doors. 
All  criminal  proceedings  must  be  conducted  with  open 
doors.  * 


»  By  Act  160:«,  c  27- 


248  PROCESS. 

(k)  Proof  Taken  Down. 

Proof  is  taken  down  in  writing, 

Ist,  In  those  eases  where  the  Justices'  judgment  is 
subject  to  review; 

Or,  2d,  when  the  common  course  is  followed,  of  the 
proof  being  taken  by  a  committee  of  Justices,  who  report 
it  to  the  Bench  at  an  after  meeting.* 

(l)  Points  of  Law, 

Points  of  law  are  occasionally  ordered  by  the  Justices 
to  be  argued  in  written  pleadings,  a  practice  which  ought 
not  to  be  followed  without  particular  reason. 

(m)  Avizandum. 

The  judgment  may  either  be  passed  without  delay,  on 
closing  the  discussions,  or  after  avizandum  being  made 
with  the  case. 

(n)  Pronouncing  of  Judgment 

Judgment  against  the  accused  cannot  be  pronounced 
but  in  his  presence,  therefore,  when  not  in  custody,  he  is 
ordered  to  appear  at  a  fixed  time,  to  hear  sentence,  and  if 
he  fail  to  attend,  he  is  arrested. 

(o)  Writing  of  Judgment. 

The  judgment  must  be  put  into  writing,  and  signed  by 
not  less  than  two  Justices,  although  incidental  warrants, 
&c.  are,  in  practice,  signed  by  one  only. 

4.  Proceedings  in  Minor  Cases. 

(a)  Written  Pleadings. 
In  some  cases  of  a  petty  kind,  especially  statutory  of- 


Hutch.  i.  7,  §  3,  (i.  281.) 
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fences,  instead  of  commencing  in  the  above  way,  the 
judge's  deliverance  bears,  that  the  complaint  being  served 
upon  the  accused,  he  is  to  give  in  written  answers  thereto 
within  a  certain  period.^ 

Occasionally  replies  to  these  answers  are  ordered. 

Such  written  pleadings  should  be  signed  by  the  party 
or  his  procurator. 

(B)  PT<>0f. 

If  a  proof  be  needed,  a  day  for  taking  it  is  fixed,  and  on 
advising  that  proof,  judgment  is  passed. 

(c)   Tim%. 

In  these,  as  in  other  cases,  a  fit  interval  is  allowed  to  the 
accused  for  preparing  his  defence.^ 

And  in  all  cases  before  Justices  of  the  Peace  (whose 
diets  are  not  peremptory),  reasonable  delays  are  granted 
on  application  of  the  defender.' 

5.  SefUencesj  ^c.  Execution^  ^c 

(a)  Pmolties  Recoverable  by  Poinding. 

A  judgment  for  pecuniary  penalties  under  a  Statute 
where  no  particular  procedure  is  appointed,  usually  orders 
these  to  be  recovered  by  poinding  and  arrestment. 

(b)  By  Imprisonment 

But  where  the  judges  deem  it  proper,  by  imprison- 
ment* 

And  payment  of  other  fines  is  enforced  by  incarcera- 
tion.^ 


i  8ee  Hutch.  L  7,  §  3.  (i.  280.) 

s  Hutch,  ut  tup.  (i.  280.)  '  Ibid.  (i.  281.) 

«  Hutch.  «l  fvp.  §  2,  (1.  281,  2.)  ^  Ibid. 
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(c)  Delay  of  ImprisonmenL 
When  imprisonment  is  ordered,  either  as  a  punishment 
or  as  the  course  for  enforcing  a  fine,  especially  if  high, 
the  Justices  allow  a  short  delay  to  admit  of  review,  or  of 
procuring  means  of  payment 

(d)  Delay  of  Poindivig. 

When  poinding  has  been  directed,  a  similar  indulgence 
is  accorded,  by  permitting  some  days  to  elapse  before  ex- 
tract of  the  sentence^ 

For  the  punishments  which  Justices  can  inflict,  See 
Punishment, 

6.  Expenses  of  Proseeutum^ 

(a)  Against  Party  Convicted. 

The  expenses  of  prosecution  are  commonly  awarded 
against  the  defender,  when  fined  at  the  instance  of  a  pri- 
vate prosecutor,  and  sometimes  when  at  that  of  the  Fiscal. 

In  such  cases,  judgment  is  often  given  for  a  slump  sum, 
to  cover  both  fine  and  expenses. 

But  sometimes  expenses  are  found  due  generally,  and 
a  particular  account  thereof  is  appointed  to  be  ^ven  in, 
for  modification  by  a  subsequent  interlocutor. 

(b)  Against  Private  Prosecutor* 

A  private  prosecutor,  whose  complaint  is  dismissed  as 
malicious,  is  usually  found  liable  in  expenses. 

(c)  Against  Public  Prosecutor. 

And  in  some  circumstances  the  Procurator  Fiscal  is 
subjected  to  a  like  award. 

7.  Review  of  Sentences  of  Justices. 
This  may  be  obtained  by  appeal  to  the  Quarter  Ses- 
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niHiS}  or  by  adFOcation  or  suspension  in  the  Court  of  Jus- 
ticiary,    See  Review. 


PROCURATOR. 

1.  jiffent  and  Counsel 

Lbgal  practitioners  in  the  Justice  of  Peace  Courts  as  in 
other  inferior  courts,  act  generally  as  both  agents  and 
emuiaeL 

2.  Practitioners  in  other  Courts. 

In  practice,  the  procurators  of  the  Sheriff  and  other 
Courts  are  commonly  allowed  to  act  in  the  Justice  of  Peace 
Court' 

Bat  they  ought  properly  to  be  admitted  by  the  Justices, 
befiore  bq^inning  to  practise.^ 

S,  Advocates. 

Members  of  the  Faculty  of  Advocates,  however,  are  en- 
tided  to  appear  and  plead  before  the  Justices  without  any 
form  of  admission. 

4.   When  no  Procurator  Allowed. 

But  in  cases  under  the  Small  Debt  Act  no  professional 
person  may  appear  for  a  party.     See  Small  Ddft  Act. 
For  Procuratot  Fiscal,  See  Parties  in  Anions. 

5.  Punishment  of  Procurators. 

Ordinary  procurators,  or  the  Procurator  Fiscal,  may  be 
nqpended  or  struck  off  the  list  for  improper  conduct.  See 
Ofinees  11,  §  2,  and  Punishment, 

1  Hmich.  i.  1,  §  10,  (i.  54.)  s  Ibid. 
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PROFANITY. 

1.  Swearing, 

Profane  cursihg  and  swearing  were  formerly  censured 
by  various  Statutes,'  the  execution  of  which  was  entrusted 
to  Justices  of  Peace.  ^ 

But  they  may  now  be  considered  as  nearly  in  disuse. 

2.  Contempt  ofRdigunu 

Discourse,  or  conduct  savoring  of  blasphemy,  mi^ht 
at  common  law  be  brought  under  the  cognizance  of  the 
magistrate,'  but  there  are  express  Statutes^  against  such 
indecencies ;  and  one  Act  directs  offenders  to  be  punished 
by  Justices  of  Peace,  ^  with  the  penalties  once  imposed  on 
profane  swearers,  according  to  the  rank  of  the  latter  in 
society,  viz.  for  a  nobleman  L.20,  a  baron  (freeholder) 
20  merks,  a  gentleman,  heritor,  or  burgess  10  merk,  a 
yeoman  40  shillings,  a  servant  20  shillings,  all  Scots ;  a 
minister  one-fifth  of  his  year's  stipend,  &c. 

These  sums  are  to  be  thus  s^plied,  one-half  to  pious 
uses  within  the  offender's  parish,  or  that  where  the  offence 
was  committed ;  one-fourth  to  the  informer  and  prosecu- 
tor ;  one-fourth,  after  satisfying  the  constable  for  bringing 
the  offender  to  justice,  is  to  go  to  pious  uses,  or  to  the 
constable  for  other  services,  as  the  Justices  shall  fix.^ 

In  case  of  inability  to  pay,  corporal  pains  may  be  in^ 
flicted  to  the  extent  (as  is  presumed)  of  short  imprison- 
ment or  setting  in  the  stocks.'' 


^  Aets  1551,  c.  16,  and  others,  (o  1696,  c  31.  *  Act  1661,  «.  38. 

3  Hume,  chap.  zxix.  §  1),  Art.  2,  (i.  562.) 

^  Acts  1661,  c.  38,  and  others,  to  1701,  ell.  ^  Act  1661,  e.  38. 

0  1661,  c.  19.     1691,  c  38.  "7  Hume,  ut  »up.  Art  1,  (i.  562.) 
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Any  person  may  prosecute,'  and  husbands  are  lia'ble  for 
the  fines  imposed  on  their  wives,  who  are  punished  ac- 
cording to  the  rank  of  their  husbands.* 

8.  Profanation  ofSu^^fffy. 

Many  Statutes  have  been  passed  to  prohibit  the  non- 
observance  of  Sunday  by  any  occupation  of  labor,  busi- 
ness, or  sport' 

Justices  of  Peace  are  charged  with  the  execution  of 
these  laws,*  and  any  person  may  prosecute.' 

(a)  Penalties. 

The  general  penalty  is  L.10  Scots;  but  for  keepii^  a 
salt-pan,  kiln,  or  mill  going,  L.20  Scots,  ^  to  be  applieaas 
the  fine  for  swearing;^  and  in  case  of  inability  to  pay, 
corporal  pains  may  be  decreed^  to  the  same  extent  as 
above. 

(b)  Forfeiture. 

By  special  enactment  goods  exposed  to  sale  in  fair  or 
market  on  Sunday,  are  escheated  to  the  poor  of  the 
parish.* 

As  are  those  so  exposed  in  a  kirk  or  kirk-yard  upon  any 
day.'^ 

4.  Disturbing  Public  Worship, 

This  ofl^ence,  which  may  no  doubt  be  committed  by  an- 
noying any  tolerated  congregation,  is  to  be  viewed  as  a 


1  1661,  c  38.  t  1696,  c  31. 

^  Act«  1503,  c.  83,  and  others,  to  1672,  c.  22.       «  1661,  c.  38. 

&  1696,  c.  31.  0  1661,  c.  18.         t  1661,  c.  38. 

8  Ibid.  9  1579,  c  76. 

10  Ibid.  A  curious  provision,  considering  that  Presbyterian  kirks  and 
kirk-yards  are  not  consecrated,  or  deemed,  strictly  speaking,  tfil#f  ioeray 
ttt  all. 
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case  of  breach  of  the  peace,  aggravated  by  the  indecency 
of  troubling  persons  engaged  in  devotion. 

Justices  may  punish  such  offenders,  and  lay  them  under 
security  to  keep  the  peace,  or  for  good  behavior,  in  in- 
stances which  do  tiii  seem  to  demand  higher  pains  than 
they  can  inflict. 


PROOF. 

I.    GENERAL  RULES. 

1.  Leffal  Evidence. 

In  all  cases,  both  civil  and  criminal,  that  evidence  alone, 
which  is  legal,  should  be  admitted  or  regarded.' 

(a)  Proof  to  be  Regularly  Brought. 

The  Judge  must  attend  to  no  sort  of  proof  that  is  not 
duly  brought  before  him  in  the  regular  course  of  law.* 

The  Judge's  private  knowledge,  even  of  what  he  may 
himself  have  seen,  is  to  have  no  weight  with  him  in  de- 
ciding, ' 

II.    PROOF  IN  CIVIL  CASES. 

In  civil  cases  proof  is  of  three  sorts:  (1.)  By  writing, 
(2.)  By  oath  of  party,  (3.)  By  testimony  of  witnesses. 

1.  Proof  by  Writing. 

(a)  Deeds  of  Importance. 

Proof  by  writing,  in  the  form  of  the  more  solemn  deeds, 
is  not  likely  to  come  often  before  Justices,  a  few  particu- 
lars only  may  therefore  be  noticed. 


1  Hutch,  i.  6,  §  I,  (i.  225.)  <  Ibid.  §  7,  (ii.  272,  3.)  »  Ibid. 
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(b)  fVitnesses  to  Svi>9cription. 
Deeds  of  importance,  under  which  are  included  those 
relating  to  heritable  property  or  inferring  value  above^ 
L.100  Scots,'  (L.d,  6s.  dd.),  except^^jg^  wills,  must,  ac- 
cording to  Statutes,  be  sigpned  by  th^|Puiter*  in  presence 
of  two  male  witnesses,  past  the  age  of  puberty,  named  and 
designed  in  the  body  of  th^  deed,  who  must  know  the 
party,  and  see  him  write  or  hear  him  acknowledge  his 
subscription,  and  who  must  subscribe  the  last  page  along 
with  the  party,'  whose  own  signature  should  be  adhibited 
to  each  page. 

(c)    Where  Party  cannot  Write, 

And  when  he  cannot  write,  two  notaries  may  sign  for 
him  in  presence  of  four  subscribing  witnesses.'* 

Where  he  cannot  read,  the  deed  must  be  carefully  read 
over  to  him  before  its  (completion  by  signature.^ 

(d)   Writer  of  Deed. 

The  writer  of  the  deed  must  also  be  named  and  design- 
ed in  the  deed.^ 

(e)  Pages  to  be  Marked, 

Each  page  must  have  its  number,  (in  words  at  length), 
and  the  total  amount  of  them  must  be  stated  in  the  test- 
ing  clause.  ^ 


^  Krsk.  Inst.  iii.  2,  §  10.  Princ.  iti.  2,  §  4.  Hutch,  i.  6,  §  5,  (i.  229, 
footnote  c.)  '  Act  1540,  c.  117.     Hutch  ut  sup. 

3  Act8  1579,  c.  80.  1681,  c  5.  Ersk.  Inst.  iii.  2,  §  9.  §  IS.  Hutch. 
ut  tup. 

«  Acts  1579,  c  80.     1 681,  c.  5.     Enk.  InsU  iii.  2,  §  9.     Hatch,  uiaup, 

^  Case  of  Ros8*i  Trustees  v.  Aglianby,  3d  July  1792.     Hutch.  «/  tup. 

6  Act  ]593^c.  175.     Ersk.  Inst.  Hi«  2,  §  13.     Hutch.  Mitup. 

7  Act  1890.  c.  15.     Hutch,  cil  tup. 
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(f)  Less  Important  Deeds. 
In  deeds  of  less  iniportance,  t.  e.  not  relating  to  heri- 
tage, nor  inferring  value  above  L.8,  6s.  8d.,  no  further  au- 
thentication is  required  than  by  the  signature  of  the  party, 
or  of  one  notary  if  Ke  cannot  write  himself.' 

(g)  Holograph  Deeds. 

Holograph  deeds,  i.  e.  those,  all  or  the  chief  parts  of 
which  are  written  by  the  party's  own  hand,  do  not  require 
witnesses,  and  their  being  holograph  need  not  be  stated.* 

But  they  do  not  prove  their  own  dat^^  which  must  be 
instructed  otherwise.' 

(h)  Merchants f  Letters^  and  Books. 

Mercantile  letters,  &c.  may  be  without  witnesses  or 
name  of  the  writer,  although  not  holograph.^ 

And  the  same  holds  of  bills  of  exchange,  &c.  which 
prove  their  own  dates ;  and  generally  must  bear  dates. ^ 

A  merchant's  books,  even  if  not  kept  by  himself,  are 
probative  against  him. 

They  may  afford  ^or  him,  in  favorable  instances,  a  semi-^ 
plena  probation  to  be  supplied  by  his  oath,  and  supported 
by  a  witness  where  parole  evidence  is  admissible.^ 

(i)  Stamps. 

Documents,  requiring  stamps,  cannot  be  received  in 
evidence,  if  unstamped. 


1  Kr»k.  Inst.  iii.  2,  §  10. 

2  Krsk.  Inst,  ut  sup.  §  22,  25.     Princ.  iii.  2,  §  0.     Hutch,  i.  6,  §  5, 
(L  230.)  9  Ibid.    ibid.     ibid. 

^  Ki'ttk.  Inst.  K/  sup,  §24.     Princ.  tittup.    Hutch,  uttup, 

^  Krsk.  Inst,  ut  tup.  §  25.     Princ  ut  sup.  §  10.     Hutch*  utmp. 

6  Ersk.  Inst.  iv.  2,  §  4.     Princ.  iv.  2,  §  2.     Hutch,  ut  sup. 
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In  some  cases  (for  which  see  the  last  Stamp  Act)  the 
stamps  may  be  adjected  to  documents  after  completion, 
vif9n  payment  of  certain  additional  duties,  and  process  is 
Mied  tiU  that  can  be  done. 

2.  Oath  of  Party. 

The  oath  of  party  may  be  taken  in  evidence  under  se- 
?eial  eircamstances. 

(a)  Oath  of  Calumny. 

(1.)  As  proof  not  of  alleged  facts,  but  of  a  party's  be- 
lief in  the  justice  of  his  demand. 

(a)  IVhen  Competent. 

This  is  termed  the  oath  of  calumny,  and  may  in  any 
dvil  cause  be  put  to  the  pursuer  at  desire  of  the  defender. 

(b)  Effect. 

But  in  effect  it  is  nothing  more  than  an  oath  of  credu- 
lity or  opinion)  and  does  not  prevent  the  leading  of  any 
efidenee,  or  even  reference  to  oath  of  verity.  ^ 

(B)  Oath  of  Verity. 

(a)  IVhen  Competent. 

(2)  Reference  to  oath  of  party  as  to  the  whole  merits  of 
a  cause,  or  as  to  any  particular  facts,  may  be  made  by  the 
opposite  party ^^ 

(b)    What  not  Referable. 

Bat  nothing  may  be  referred  which  involves  crime,  in- 
ferring in&my  on  the  part  of  the  person  swearing. ' 

*  Act  1429,  c.  125.     Enk.  Inst.  iv.  2,  §  16.     Princ.  iv.  2,  §  8.     Hutch. 
L«,§4,(i.242,3.) 

*  Erdc  Inst,  ul  tup,  §  8.     Princ.  utsup.  §  3.     Hutch,  uttup,  (i.  234,  5.) 
3  Enk.  Inst,  ut  tup.  §  9.     Princ  ut  tup.  §  4. 

s 
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(c)  Time. 
It  may  be  made  at  any  time  before  extract  in  the  for- 
mer  case;   but  must  be   before   final  judgment  in   the 
latter.  ^ 

(d)  Form  of  Reference, 

Reference  is  made  in  writing,  (usually  in  the  form  of  a 
minute,)  and  always  subscribed  by  the  party  referring,  or 
his  agent  specially  authorised  for  that  purpose. 

(e)  Deferring  of  Oath. 

A  party  to  whom  reference  is  made,  about  which  he 
cannot  speak  accurately,  may,  with  the  judge's  approval, 
defer  back  the  matter  to  the  oath  of  the  other  litigant^ 

(f)  Failure  of  Party. 

if  a  party  referred  to,  fail  to  appear  after  due  citation 
or  notice,  he  is  to  be  held  as  confessed,  unless  he  give  a 
sufficient  excuse,  on  which  he  will  be  allowed  still  to  de- 
pone.^ 

(g)   What  Questions  Competent 

Under  a  reference,  any  fair  and  pertinent  questions 
may  be  put ;  but  relating  to  facts  only,  not  points  of  law.* 

(h)   Order  of  Interrogatories. 

Special  interrogatories  must  be  put,  before  those  which 
are  general.^ 


>  Case  of  White  v.  Murdoch,  9th  June  1812. 

«  Erek.  Inst.  iv.  2,  §  8.     Prmc  iv.  2  §  3.     Hutch,  i.  6,  §  4,  (i.  242,  3.) 

3  Ersk.  Inst.  iv.  2,  §  17- 

^  Tait^s  Evidence,  p.  241,  2,  and  the  cases  referred  to  in  the  notes. 

*  Ersk.  Princ.  iv.  2,  §  7-     Tait's  Evid.  p.  242. 
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(i)  Effect  of  Answers. 

If  the  answers  be  irag^e  or  dubious,  or  if  they  do  not 
€xhaii8t  the  subject  referred,  a  re-examination  may  be 
allowed,  but  not  otherwise.  * 

A  reply  of  no  recollection,  (or  non  memini,  as  it  is  tech- 
nically termed,)  as  to  the  matter  referred,  is  generally  in 
frvor  of  the  deponent  :^ 

But  if  the  £su;ts  were  of  recent  date,  and  of  which  he 
cannot  be  ignorant,  the  deponent  is  held  as  confessed*' 

The  answers  of  the  deponent  are  to  be  held  as  true,  in 
80  fiff  as  concerns  the  litigation,^  even  if  a  charge  of  per- 
jary  be  afterwards  brought  and  established  thereupon 
Igainst  the  deponent  : 

As  a  reference  to  oath  is,  in  effect,  a  judicial  agreement 
that  die  oath  shall  be  conclusive  and  binding  upon  the 
parties. 

Hence,  a  special  mandate  is  required  to  authorise  an 
agent  before  an  inferior  court  to  refer  to  oath.^ 

(j)  jDecision  on  Oath. 

After  the  deposition  is  completed,  the  judge  may  have 
to  decide  what  particulars  contained  in  it  are  intrinsic  or 
extrmsic  qualities ;  that  is  to  say,  which  of  them  are  truly 
such  as  to  affect  the  decision  of  the  case,  and  which  are 
not  so. 

But  no  rule  for  determining  such  points  can  be  laid 
down  here. 

(c)  Oath  in  Supplement. 

(3)  Oath  in  supplement  is  an  oath  of  party,  who  is 


>  Enk.  Inst.  ir.  2,  §  15.     PHdc  iv.  2,  §  3.     Hutch,  i.  6,  §  4,  (i.  237.) 
Caae  of  Thomaon  o.  Thomson,  20th  February  1830,  in  which  the  reference 
not  fiiUy  exhausted  by  the  first  deposition. 
S  Ertk.  Inst,  ut  sup.  §  14.  3  Ibid.     Princ.  ut  sup.  §  9. 

*  £nk.  Inst,  ut  sup.  §  8.     Princ  ut  tup.  %  3. 
^  Tait*8  EWd.  p.  240. 
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called  upon,  or  allowed  by  the  judge,  to  depone  as  to 
matters,  of  which  there  is  already  adduced  some,  but  in- 
sufficient evidence,  called  in  law  half  proof,  semiplena 
probatio.^ 

(a)  When  Admitted. 

This  oath  is  frequently  admitted  in  regard  to  the  actual 
payment  of  furnishings  borne  upon  tradesmen's  accounts ; 
and  in  cases  of  filiation  of  natural  children.^ 

(b)  Does  not  Bar  other  Proof, 

It  differs  from  the  oath  of  verity  in  so  far,  (1,)  that  its 
weight  may  be  afterwards  over-balanced  by  contrary 
proof;' 

(c)  Admission  may  he  Appealed  against. 

And,  (2,)  that  the  admission  of  the  oath  at  all,  may  be 
subject  of  appeal  to  a  higher  court,  where  that  proceeding 
is  competent.'*' 

(d)  Oath  in  Litem. 

Oath  in  litem  is  that  by  which  a  party  is  allowed  to 
swear  to  the  amount  of  his  claim,  in  the  shape  of  damage 
or  injury  arising  from  the  opposite  party.^ 

(a)  When  to  he  Admitted. 

But  it  is  to  be  admitted  only  in  cases  of  delict  or  im- 
proper conduct,  actual  or  presumed,  on  the  part  of  the 
person  against  whom  it  is  given.^ 


»  Erek.  Inst.  iv.  2,  §  14.     Hutch,  i.  6,  §  4,  (i.  243,  4.) 

*  Ibid.     ibid.  3  Ersk  Inst,  ut  sup,  4  Ibid. 

5  Ersk.  Inst,  ut  sup,  §  18.     Princ.  iv.  2,  §  10. 

6  Ibid.     ibid.     Tait^s  Evid.  p.  288,  seqq. 
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It  is  allowed  in  cases  coming  under  the  edict  naittcB 
caxqxmes^  &c.  ^  and  amongrst  these,  in  suits  against  carriers 
and  stage  coach  proprietors.'^ 

3.  Proof  by  JVitnesses. 

Proof  by  witnesses  is  admissible  in  all  cases,  except 
those  in  which  it  has  been  specially  excluded,  and  writing 
or  partjr^s  oath  been  made  necessary. 

(a)  Citation  of  Witnesses, 

Witnesses  must  be  cited  through  authority  of  the  court 
by  an  oflBcer.'     See  Process, 

Application  being  made  by  a  party  for  warrant  to  sum- 
mon witnesses,  that  may  be  granted  by  any  one  Justice. 

And  Justices  may  now  cite  witness  beyond  their  terri- 
tory.*    See  Process, 

(a)  No  Personal  Protection. 

But  no  inferior  court  can  grant  a  protection,  for  bringing 
a  prisoner  for  debt  from  jail  to  give  evidence.^ 

(b)  Failure  of  Witness, 

K  a  witness,  after  due  citation,  (whether  personally,  or 
at  his  dwelling  place,)  do  not  attend,  or  offer  a  valid  ex- 
case,  he  incurs  a  penalty  (unlaw,  as  it  is  termed,)  of  100 
merks.^ 

But  in  Small  Debt  eases,  the  penalty  is  not  above  208.' 
See  SmaU  Debt  Act. 

If  a  witness  fail  to  obey  a  first  citation,  the  party  sum- 


^  Enk.  Inst.  iv.  2,  §  18.     Princ.  iv.  2,  §  10.     Tail's  Evid.  p.  288,  seqq. 
«  Tail's  Evid.  ut  sup,  3  Hutch,  i.  6,  §  5,  (i.  245,  6.) 

♦  Act  1  Will.  IV.  c  37,  §  8. 

*  Hutch,  i.  6,  §  6,  (i.  2470  ^  ^bid.  7  6  Geo.  IV.  c  48,  §  4. 
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moning  him,  may  apply  to  the  court  for  second  diligence, 
containing  a  warrant  to  apprehend  and  bring  him  up.* 

(c)  Expenses  of  Witnesses. 

Witnesses  who  duly  obey  a  summons,  (but  not  those 
who  make  second  diligence  necessary)  are  entitled  to  rea- 
sonable expenses. 

Which  are,  by  Act  of  Sederunt,  fixed  at  Is.  per  day 
for  their  personal  expenses ;  those  persons  who  travel  on 
horseback  to  have  besides.  Is.  6d.  per  day  for  travelling, 
and  Is.  4d.  for  each  day  of  detention  before  examination 
and  dismissal.'^ 

But  in  practice,  these  rates  are  raised,  to  meet  the 
change  in  the  value  of  money. ^ 

(b)  Making  Objections  to  Witnesses, 

(a)  When  to  he  Offered. 

Objections  to  the  admissibility  of  a  witness  must  be 
offered  before  he  is  examined.* 

(b)  Ileprohator. 

If  they  cannot  be  instantly  proved,  the  party  stating 
them  may  protest  for  reprohator^  as  it  is  termed,  by  which 
he  reserves  his  right  to  call  in  question  the  witness's  ad- 
missibility hereafter,  although  the  examination  must  pro- 
ceed in  the  meantime.^ 

(c)  Inadmissible  Witnesses. 

The  grounds  of  inadmissibility  of  a  witness  are,  (1.) 
Incapacity;  (2.)  Infamy;  (3.)  Partiality. 

1  Ersk.  Inst.  iv.  2,  §  30.     Hutch,  i.  6,  §  5,  (i.  250.) 

2  A.  S.  2lst  December  1765.  ^  Hutch,  ut  sup,  (i.  249.) 
*  Ersk.  Inst,  ut  sup,  §  28,  9.     Princ.  iv.  2,  §  15.  ^  Ibid.     ibid. 
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Incapacity, 
(1.)  Inc^acity  may  proceed  from  either  insanity  or 
nonage. 

(a)  Insanity. 

Permanent  insanity  or  fatuity  renders  a  witness  wholly 
inadmissible. 

But  one  who  enjoys  lucid  intervals  may  be  examined, 
in  cases  where  the  judge  thinks  he  can  be  reasonably  ex- 
pected to  give  distinct  testimony.^ 

(b)  Nonage. 

Papils  are  inadmissible,  from  their  presimied  want  of 
ability  to  observe  and  communicate  transactions,  and  want 
rffull  understanding  of  the  moral  obligation  of  an  oath.^ 

Yet  a  person  past  pupillarity  may  be  examined  as  to 
fiu!ts  that  occurred  during  his  nonage,  but  of  a  sort  likely 
to  be  impressed  upon  his  mind.^ 

Infamy. 

(2.)  In£smiy  is  inferred  by  con\detion  of  any  infamous 
crime,  but  by  the  verdict  of  a  jury  only.^ 

(a)  Removal  of  Infamy. 

Tliis  effect  of  in&my  is  done  away  by  a  Royal  pardon  ;^ 
and  now,  by  the  offender's  having  undergone  his  sentence, 
unless  in  cases  of  perjury  or  subornation  of  perjury.^ 


>  Hntdi.  L  6,  §  5,  (i.  260.) 

S  Enk.  Inst.  !▼.  2,  §  22.     Princ.  iv.  2,  §  14. 

3  Snk.  Inst.  tc<  tup.     Hutch,  ttt  sup,  (i.  260,  1,  and  foot  note  0.) 

*  Enk.  Inst,  ut  sup.  §  23.     Hutch,  ut  sup. 

*  finmsy  ii.   c  ziii.  §  3,  (ii.  344.)     In  stating  a  case  which  occaired 
tlie  opposite  c^iuion  was  given  by  Hutdieson,  ut  sup. 

*  By  Act  1  WiU.  iv.  c  37,  §  0. 
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Partiality. 
(3.)  Partiality  is  presumed  to  exist,  in  certain  cases,  to 
such  an  extent,  as  to  render  a  witness  inadmissible ^or  the 
party  adducing  him. 

(a)  Relationship. 

This  applies  to  the  same  degrees  of  relationship  or  aflS- 
nity  on  account  of  which  a  judge  may  be  declined.'  See 
Declinatvre. 

But  any  relations  may  be  witness  against  each  other;* 

Excepting,  however,  husband  and  wife.' 

Illegitimate  relationship  affects  credibility  rather  than 
admissibility.^ 

(b)  CoTifidentiality, 

A  procurator  or  agent  in  a  cause  may  not  be  examined 
on  behalf  of  his  employer,  from  dread  of  partiality;* 

Nor  against  him,  from  respect  to  the  confidentiality  of 
communications  made  to  him.*^ 

(c)  Interested  Witness. 

A  person  having  an  interest  in  the  cause  is  inadmis- 
sible ; ' 

(d)    Tutored  Witness. 
Or  one  having  been  tutored  what  to  say ;® 

(e)    Ultroneous  Witness. 
Or  coming  forward  ultroneously,  i.  e.  without  citation  :^ 


^  Ersk.  Inst.  iv.  2,  §  24.  S  Ersk.  Inst.  tU  sup. 

3  Ersk.  Inst,  ut  sup.     Hutch,  i.  6,  §  5,  (i.  264.) 

*  Tait's  Evid.  374,  6.  5  Ibid.  §  25.     Hutch,  ut  sup.  (i.  266,  6.) 

6  Ibid.  §  26.     Hutch,  ut  sup.  (i.  265,  6.)  7  ibid.     ibid.  (i.  266,  7.) 

»  Ibid.  §  28.  9  Ibid.  §  35. 
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(f)  Enmity. 
Or  baying  substantial  enmity  against  tbe  opposite  party. ' 

(g)  In  Cases  of  JVant  of  Evidence. 

But  in  all  tbe  above  instances,  wbere  no  otber  evidence 
cm  be  bad,  it  is  competent  for  the  coort  to  admit  such 
witnesses,  reserving  their  credibility  to  be  judged  of  ao- 
coiding  to  circumstances  ;* 

And  even  a  wife  has  been  admitted  to  give  testimony, 
by  which  indirectly  her  husband  was  affected.' 

(d)  Swearing  of  Jlltnesses. 

Witnesses  must  be  solemnly  sworn,  ^  or,  if  Quakers  or 
Moravians,  must  be  put  on  their  solenm  affirmation.  See 
.^pmdix  and  Affirmation. 

(a)  Initial  Questions. 

And  before  deponing,  must  be  purged  of  interest,  par- 
tiid  counsel,  and  enmity,  by  being  interrogated  on  these 
heads.^     See  Appendix. 

(e)  Examination  of  Witnesses. 

(a)  Separately. 
Witnesses  must  be  examined  out  of  each  other's  pre- 


(b)  Order  of  Exan^tnation. 

A  witness  is  first  examined  in  chief  by  the  party  ad- 
^n^ng  him;" 


1  Eidi.  Inst.  ir.  2,  §  28.  ^  Tait*s  Eiid.,  383,  Mqq. 

S  BmiA.  i.  6t,  §  5,  (i.  265.)  «  Enk.  Inst.  utmp.  §  88. 

»  IMd.  6  Hatch,  ui  tup.  (i.  269.)  *?  Tait*8  Evid.  p.  435. 
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And  is  then  cross-examined  by  the  opposite  party,  who 
may  not  examine  in  chief  unless  he  also  have  cited  the 
witness.^ 

After  the  cross-examination,  the  first  party  may  again 
examine  the  witness;^ 

And  then  the  second  party  may  cross-examine  on  the 
answers.^ 

And  the  judge  may  at  any  time  put  such  questions  as 
he  pleases.^ 

(c)   No  Leading  Qiiestions. 

Questions  may  not  be  put  so  as  to  lead  the  witness  or  to 
suggest  to  him  his  reply,  whether  during  the  examination 
in  chief  or  the  cross  examination.^ 

(d)   What  Witness  need  not  Answer, 

A  witness  is  not  bound  to  answer  any  interrogatory  in- 
volving his  criminality,  to  a  degree  that  infers  infamy.^ 

Nor  is  a  party,  cited  as  a  witness,  obliged  to  depone 

against  his  own  interest  (except  under  a  judicial  reference 

to  oath.)  "^ 

(f)  Offence  of  Witness. 

A  witness  refusing  to  be  sworn,  or  to  depone,  or  prevari- 
cating in  his  replies,  may  be  committed  to  prison,  for  con- 
tempt of  court.  ^ 

(g)  Legal  Evidence. 

(a)   Turn  Witnesses. 

In  purely  civil  matters,  two  concurring  witnesses  are 
necessary  to  make  legal  proof.  ^ 

1  Tait'8  Evid.  p.  426.  «  Ibid.  3  Ibid, 

4  Ibid.  ^  Ibid.  p.  427.  ^  Ibid.  p.  428. 

7  Ibid.  p.  429.  8  Ibid.  p.  423,  427.  ^  Ibid.  p.  435. 
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(b)   Circumstances. 

Bat  circumstances  may  be  admitted,  in  room  of  a  second 
witness,  in  actions  founded  upon  delict;^ 

Or  in  regard  to  several  connected  fects,  whereof  one  has 
been  proved  by  two  witnesses.^ 

(c)  Hearsay, 

Hearsay  evidence  is  of  no  legal  weight,  and  ought  not 
to  be  admitted  in  civil  cases,' 

Unless  where  the  person,  whose  words  are  repeated,  is 
deid,  and  appears  to  have  spoken  seriously.^ 

(d)    Witnesses  Notes. 

A  witness  may  use  notes,  if  made  at  the  time,  or  soon 
after  Uie  &cts.^ 

II.    IN  CRIMINAL  CAS£S. 

In  criminal  cases,  proof  is  of  three  sorts:  (1.)  (a)  By 
pursuer's  oath  of  calumny,  (b)  By  voluntary  confession  or 
jndidal  oath  of  the  accused.  (2.)  By  articles  or  produc- 
tions.    (3.)  By  witnesses. 

1.  Oath  and  Confession, 

(a)  Oath  of  Calumny, 

In  criminal  cases,  the  accused  may  demand  the  oath  of 
cdomny  from  a  private  pursuer  ;^ 


1  Tait's  Evia.  p.  435.  2  Ibid.  435,  6, 

5  Ibid.  p.  429.     Hatch.  L  6,  §  7,  (i-  275.) 

*  Ilnd.  p.  430.     Hutch,  uisup,  (i.  257,  8.) 

6  Ibid.  p.  432.     Ibid.  §  5,  (i.  26&) 

•  Home,  ii.  c.  t.  (ii.  126.)     Hutch,  i.  6,  §  4.  (i.  243.) 
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(a)  Not  Exigible  from  Public  Prosecutor, 
But  not  from  the  Public  Prosecutor. ' 

On  the  private  prosecutor  declining  to  take  the  oath,  or 
"  to  swear  the  libel,"  as  it  is  termed,  the  accused  must  be 
discharged.* 

(b)  Confession, 

(b)  Voluntary  confession  is  always  admissible,  and  is  the 
best  evidence. 

(c)  Oath  of  Accused, 

(a)  When  Incompetent, 

Reference  of  charge  to  the  oath  of  the  accused,  is  not 
competent  in  any  criminal  case  where  the  conclusions  are 
for  any  personal  punishment,  or  where  the  charge  infers 
infamy.^ 

(b)  When  Competent, 

But  it  is  competent  in  minor  cases,  where  the  penalties 
are  merely  pecuniary;  and  is  in  some  instances  appointed 
by  express  statutory  provisions  to  be  taken  by  Justices,* 
(as  in  offences  against  the  Game  Laws.) 

2.  Articles, 

(a)  Notice  Required, 

(2.)  Articles,  to  be  produced  in  evidence  against  a  party, 
must  be  described  in  the  libel,  and  lodged  with  the  clerk 
of  court,  in  order  to  be  seen  by  or  for  the  accused:* 


1  Hume,  ii.  c  v.  (ii.  126.)     Hutch,  i.  6,  §  4,  (i.  243.)         8  Ibid.    ibid. 

3  Hume,  ii.  c.  xii.  (ii.  326.)    Hutch,  ut  sup,  §  4,  (i.  238,  seqq.) 

4  Hutch,  utsup,  (i.  240,  l,)and  the  general  acts  1617,  c.  8.     1661,  c.  38. 
d  Hume,  ii.  c.  xiv.  (ii.  373,  seqq.)     Hutch,  ut  sup,  §  3,  (i.  233.) 
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(b)  If  Notice  be  not  Given. 

Otherwise,  witnesses'  depositions  in  regard  to  them  can 

be  legal  evidence  to  no  greater  length,  than  that  such  articles 

(sticks,  &c)  were  used,  &c.,  and  the  witnesses  so  speak- 

ii^,  most  bring  in  and  carry  away  the  articles  with  them/ 

3.   Witnesses. 

(a)  Admissibility. 

(a)  In  General. 

(3.)   In  regard  to  the  admissibility  of  witnesses  in  cri- 
■dnal  cases. 
The  same  rules  generally  apply  as  in  civil  cases.     See 

(b)  Exception  as  to  Nonage. 

Except,  that  in  cases  where  it  is  necessary,  the  declara- 
tions or  statements  of  children  under  age  may  be  taken, 
giving  them  the  weight  they  seem  to  deserve.* 

(c)  Relationship  to  Prosecutor. 

Relationship  to  the  public  prosecutor  is  no  ground  of 
disqualification. ' , 

Nor  probably  that  to  a  private  prosecutor  concluding  for 
public  punishment  only.^ 

When  both  public  and  private  prosecutor  concur,  the 
finrner  may  examine  the  relatives  of  the  latter.^ 


1  Hune,  iL  c.  xiv.  (ii.  380.)    Hatch,  i.  6,  §  4,  (i.  234.) 

*  Hume,  iL  e.  xiiL  §  1,  (ii.  330.)     Hatch,  ut  ntp.  §  5,  (  i.  260,  1.) 

S  lUd.  §  8,  (iL  232.)     Ibid.  (i.  263.) 

4  See  Hmne,  u/  mp.  (iL  333.)    Hatch,  ut  sup. 

ft  HmiM^  mi  tup.  (ii.  334.)     Hutch,  ui  sup. 


270  PROOF. 

(d)  Husband  and  Wife. 
Husband  and  wife  can  never  be  adduced  against  each 
other,  unless  where  the  trial  is  for  injury  to  the  one  by  the 
other. » 

(e)  Child. 

A  child  is  admissible  against  a  parent,  but  may  use  his 
option  whether  to  depone  or  not.* 

Hence  a  child  too  young  to  choose  (t.  e.  being  a  pupil) 
is  not  to  be  admitted. ' 

(f )  Parent. 

A  parent  is  an  admissible  witness  against  his  child,  if  he 
please  to  depone.* 

But  it  is  not  certain,  whether  he  can  be  compelled  to 
give  evidence.* 

(g)  Interested  Witness. 

A  witness's  interest  in  the  issue  of  the  case  founds  an 
objection,  in  some  instances,  to  his  admissibility,  and  in 
others,  to  his  credibility  alone. 

Thus,  where  penalties  go  to  the  informer,  he  has  some- 
times been  held  under  the  necessity  of  renouncing  them, 
to  make  him  a  witness.*^ 

But  the  prospects  of  reward,  payable  on  conviction, 
seem  to  go  only  to  credibility.' 

(h)  Accomplice. 

An  accomplice  is  an  admissible  witness,  in  spite  of  his 
interest  in  the  conviction.* 


1  Hume,  ii.  c.  xiii.  §  1,  (ii.  337,  &)     Hutck.  i.  6,  §  5,  (i.  264.) 

2  Hume  ut  sup.  (ii.  335.)     Hut^.  ut  gup. 

3  Hume  ut  sup.  (ii.  335,  foot  note  2.)  4  Hume,  ui  sup. 
5  Ibid.  6  Hume,  ut  sup.  §  6,  (ii.  351,  2.)  7  Ibicl.  (ii.  352.) 
8  Hume,  ut  sup.  §  5,  (ii.  354.) 
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(i)  List  of  Witnesses. 

The  accused  being  entitled  to  know  beforehand  who 
are  to  be  adduced  in  evidence  against  him.  See  Process. 

May  object  to  any  witness  who  has  been  wrong  named 
or  designated  in  the  list  served  upon  him. 

But  Uie  error  must  be  materiaL' 

(j)   Witness  Irregularly  Cited. 

A  witness  who  has  been  irregularly  cited,  may  be  ob- 
jected to  as  ultroneous.^ 

(b)  Commission  to  take  Proof. 

A  eommission  to  take  proof  is  often  granted  to  Justices 
of  Peace,  by  the  Supreme  Court,  in  civil  eases. 

Its  object  may  be  either  (1.)  to  take  oath  of  party  on  a 
reference,  or  (2.)  to  examine  witnesses  in  the  cause,  or 
(9l)  havers  of  writings  sought  to  be  recovered. 

With  regard  to  the  two  first,  the  rules  already  given 
HBSt  be  attended  to.     See  Supra. 

For  the  forms  of  conducting  and  taking  down  such  exa- 
minations, See  Appendix. 

(a)  Examination  of  Havers. 

With  regard  to  the  examination  of  havers  it  may  be 
noticed: 

Buties  are  frequently  called  as  havers,' 

And  other  persons,  as  well  as  they,  when  sworn,  are  not 
purged  of  partial  counsel,  since  they  must  obey  the  special 
diligenoe  by  which  the  writings  are  required.^ 

Havers  are  to  be  asked  questions  in  regard  merely  to 
the  writings  sought  to  be  recovered  :^ 


1  Hume,  ii.  c.  xiiL  §  5,  (ii.  357,  seqq.)  ^  Ibid.  (ii.  ddC.) 

3  Tah*s  Evid.  p.  178.  «  Ibid.  ^  Ibid.  171^ 
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No  interrogatories  upon  the  cause  may  be  put  to  them.^ 
For  the  forms  to  be  observed,  See  Appendix. 


PUNISHMENT. 

1.  Punishments  now  Used. 

The  Punishments  now  usually  inflicted  by  Justices  of 
Peace,  are  Fine  and  Imprisonment. 

2.  Punishments  not  Used. 

But  neither  Banishment  from  the  County,  (which  is  in- 
deed lawful),^  nor  Whipping,  which  is  of  very  questionable 
legality.^ 

3*  Peculiar  Punishment, 

Justices  may,  in  certain  cases  relative  to  the  customs, 
adjudge  an  offender,  being  a  seafaring  person,  to  serve  in 
the  navy  for  five  years,  by  a  recent  Statute.* 

4.  Fine, 

Fine  is  imposed  as  a  penalty  in  slight  cases  of  assault, 
breach  of  the  peace,  and  similar  offences.^ 

(a)  Damjages. 

Together  with  fine,  damages  to  the  private  party  in- 
jured are  sometimes  awarded.^ 

(b)  Enforcing  of  Fine, 

Payment  of  a  fine  (and  expenses)  is  enforced  by  im- 
prisonment. 


I  Taifs  Evid.  p.  179-  «  Hutch,  i.  6,  §  6,  (i.  196.) 

8  Ibid.  (i.  201,  2,  seqq.)  *  Act  3  &  4  WiU.  IV.  c.  63,  §  85. 

5  Hume,  ii.  c  17,  (ii.  473,  4.)  Hutch,  ut  sup,  (i.  217,  8.) 
4  Hume,  ut  sup,  (ii.  474.) 
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Which  18  generally  ordered  for  a  certain  period,  in  de- 
fiiolt  of,  and  as  an  alternative  for,  payment ' 

(c)  Enforcing  of  Damages, 

In  practice  too,  the  damages  are  sometimes  reckoned, 
along  with  the  fine  and  expenses,  in  the  sum  to  which  this 
compulsitor  is  applied. 


2 


5.  Imprisonment. 

Imprisonment,  as  a  distinct  punishment,  is  inflicted  by 
Jnstices,  for  all  sorts  of  offences. ' 

(a)  Usual  Period. 

Unless  otherwise  directed  by  Statute,  Justices  seldom 
imprison  for  more  than  three  months."^ 

(b)  Hard  Labor. 

But  whether  expressly  authorised  by  Statute  or  not, 
they  may  order  prisoners  in  jail  or  house  of  correction  to 
be  kept  to  hard  labor.  ^ 

6.  Suspension  and  Deprivation  of  Office. 

Deprivation  of  office,  or  suspension  from  the  exercise 
of  its  functions,  may  be  awarded  by  Justices,  against  any 
of  their  own  officers,  for  improper  conduct.^ 


1  Hmne,  iL  c.  17,  (ii-  473,  4.)     Hutch,  i.  6,  §  5,  (i.  219.) 

t  Tills  is  done  by  the  Sapreme  Court,  Hume,  ut  tup, ;  and  is  under- 

to  be  lo  by  Juftioes  of  Peace  in  many  counties. 
*See  Hotdi.  Misup.  (i.  2ia) 
*  Svcfa  is  onderstood  to  be  the  usage. 
»  amne,  ti/  sup.  (ii.  47*2, 3.)  6  Hutch.  %U  sup,  (i.  218.) 
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RABBITS. 

BuEAKERs  into  rabbit-warrens,  (called  cunningharcs  in 
old  Statutes,)  are  liable  to  summary  trial  and  fine  by  Jus- 
tices of  Peace,  in  the  same  way  as  breakers  into  pigeon- 
houses,  ^  &c.     See  Pigeons. 


RECOGNIZANCE. 

L  Meaning* 

Recognizance  is  a  term  of  English  law,  and  means 
a  bond,  testify iug  the  party,  (called  the  recognizor,)  and 
his  sureties  (if  such),  to  owe  a  certain  sum  of  money  to 
another/^ 

2.  Effect 

In  order  to  give  this  effect,  as  a  security  for  the  appear- 
ance of  the  party,  &c.  the  object  of  the  bond  is  explained 
by  a  condition  inserted  into  it,  or  else  indorsed,  or  uncter- 
written. 

And  the  condition  being  fulfilled,  the  bond  is  void. 

3.  Form. 

The  obligation  in  a  recognizance  must  be  taken  to 
"  our  Lord  the  King." 

For  the  form  of  a  recognizance,  and  the  annexed  con- 
dition, See  Appendix. 


1  By  Acts  1579,  c.  84.     1661,  c.  38. 

2  Oil  this  subject  see  Burn,  voce  Recognizance. 
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RECOMPENSE. 

1.  Meaning. 

The  obli^tion  of  recompense  is  a  general  one,  founded 
originally  on  equity,  by  which  a  party  who  has  gained 
through  another's  loss  or  outlay,  is  bound  to  indemnify 
the  latter,  without  any  agreement  to  that  effect' 

2.  When  Admitted. 

(a)  Profit. 

Recompense  comes  into  operation,  only  where  the  profit 
is  both  positive  and  substantial. 

(b)  Pupils. 

By  this  obligation,  pupils  who  cannot  legally  bind 
themselves,  are  liable  in  repayment  of  money,  borrowed, 
and  profitably  disbursed  on  their  account 

(c)  Manager. 

By  this  also,  any  one  whose  affairs  have  been  managed 
by  another,  is  bound  to  repay  the  latter  all  expenses  he 
has  incurred,  and  to  free  him  from  all  obligations  into 
which  he  has  entered  on  account  of  such  management'^ 

(d)  Loan  or  Pledge. 

Hence,  too,  a.  borrower,  or  the  holder  of  a  pledge,  is 
entitled  to  recover  from  the  owner,  the  amount  of  any 
proper  expenses,  laid  out  by  either  of  the  former  upon 
the  subject  in  his  hand. 


i  Ersk.  Inst.  iii.  1,  §  11.  *  Ibid.  3,  §  62. 
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* 

3.  Obligations  founded  on  Recompense. 

(a)  Mutual  Relief. 

On  this  is  founded  the  obligation  of  mutual  relief  be- 
tween co-obligants  or  co-cautioners. 

(b)  Payment  through  Error., 

And  hence,  a  party  having  paid  money,  under  an  er- 
roneous supposition  that  it  was  due  to  the  receiver,  is  en- 
titled to  reclaim  it  from  the  latter ;  provided  it  was  not 
due  by  a  natural  obligation,  although  not  actionable.^ 

RESPONSIBILITY  (OF  JUSTICES,  &c.) 

It  is  understood,  that,  in  England,  great  indulgence  is 
shewn  to  errors  in  law  committed  by  Justices  of  Peace. 

I .  Liahility  of  Justices  for  Errors. 

But  in  Scotland,  Justices  seem  to  be  liable  to  prosecu- 
tion for  civil  damages  on  account  of  such  errors,  in  all 
cases  where  their  acts  are  administrative  or  ministerial — 
as  in  what  relates  to  meditatio  fug(B  warrauts,  &c. 

2.  Protection  to  Justices. 

In  their  judicial  capacity,  however,  they  are  protected 
to  the  following  extent : — 

(a)  In  Criminal  Cases^  and  Suits  for  Penalties. 
By  express  Statute,^  it  is  provided  that 

»  Ersk.  Inst.  iii.  I,  §  54.     Princ.  iii.  3,  §  17. 

^  Act 43  Geo.  III.  c.  141,  commonly  called  the  Twopenny  Act,  extended 
to  all  inferior  Judges  and  magistrates  in  Scotland,  in  criminal  cases,  and 
prosecutions  for  pecuniary  penalties,  by  9  Geo.  IV.  c.  29,  §  26.  1  Will. 
IV.  c.  37,  §  13. 
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In  any  action  brought  against  Justices,  for  any  convic- 
tion by  their  order,  or  by  virtue  of  any  Act  of  Parliament, 
or  for  any  act,  matter,  or  thing  done,  or  commanded  to  be 
done  by  them,  for  the  levying  of  any  penalty  apprehend- 
ii^  any  party,  or  for  the  carrying  of  any  such  conviction 
into  effect — ^in  case  the  conviction  shall  liave  been  quashed, 

(b)  TiDopence  Damages, 

The  pursuer  (plaintiff)  shall,  in  addition  to  any  penalty 
levied  upon  him,  recover  no  greater  damages  than  two- 
pence, nor  any  expenses  of  action,  unless  he  shall  have 
expressly  alleged,  that  such  acts  were  done  maliciously, 
and  without  any  probable  cause.  ^ 

(c)  When  no  Damages. 

And  the  pursuer  shall  not  recover  the  penalty,  nor  any 
damages  or  costs  whatever,  if  the  Justice  prove  on  the 
trial,  that  the  party  was  guilty  of  the  offence  whereof  he 
had  been  convicted,  or  on  account  whereof  he  had  been 
apprehended,  or  had  otherwise  suffered;  and  that  the 
punishment  he  had  undergone  was  not  beyond  that  as- 
signed by  law  to  such  offence.'^ 

(d)  Malice  must  be  Alleged. 

And  it  has  been  decided  by  the  House  of  Lords,  that 
in  a  prosecution  of  Justices  for  slanderous  expressions 
uttered  by  them  on  the  bench,  it  was  necessary  to  allege 
IB  above,  that  they  had  spoken  maliciously.'^ 

RETENTION  OR  LIEN. 

1.  Definition. 
The  right  of  Retention  or  Lien  is  that  by  which  a  per- 

>  Act  43  Geo.  III.  c.  141,  §  1.  ^  Ibid.  §  2. 

'  In  the  long  litigated  case  of  Robertson  v.  Allardyce  and  Boewell,  8th 
April  1830. 


278  RETENTION. 

son  holding  the  property  of  another  against  whom  he  has 
a  claim,  may  keep  it  as  a  security  till  satisfaction  of  his  de- 
mand. " 

2.   Where  Competent. 
It  is  only  competent  in  those  cases  where  there  is  not 
room  for  compensation,  because  of  either  (1.)  the  claims 
not  being  liquid,  or  (2.)  compensation  being  excluded  by 
Statute.* 

(b)  Sort  of  Possession  Requisite. 

The  possession  held  by  the  retainer  of  property,  must 
be  quite  separate  from  that  of  the  owner.' 

Hence,  a  servant,  whose  custody  of  his  master's  goods  is 
still  deemed  the  latter's  possession,  may  not  plead  reten- 
tion. 

(b)  Instance  of  Retention^  Factors^  ^c. 

Retention  is  most  frequently  used  by  commercial  agents, 
or  factors  on  landed  estates,  for  securing  not  merely  their 
salaries  or  allowances,  but  also  relief  from  any  engage- 
ments entered  into  by  them  on  account  of  their  employer.* 

(c)  Workmen, 

Persons  too  who  have  performed  any  particular  work, 
may  retain  the  subject  till  payment  of  the  outlay  they  have 
made,  or  of  the  price  of  the  workmanship.^ 

But  not  for  any  other  claims. 

(d)  Writers, 

Of  this  last  kind  is  the  right  enjoyed  by  a  writer  (called 


1  Ersk.  Inst.  iii.  4,  §  20.     Princ.  iii.  4,  §  8.  *  Ibid.     ibid. 

3  Bell's  Comm.  iii.  P.  ii.  c.  3,  §  3.  (ii.  98.) 

4  Ersk.  Inst,  ut  sup.     Princ.  ui  sup.    Bell,  utsup,  (ii.  119  et  seqq.) 

5  Ibid.     ibid.     ibid.  (ii.  103.) 
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improperly  the  writer's  hypothec)  of  retaining  his  client's 
tide-deeds  and  papers  until  payment  of  his  business  ac- 
eoant.' 

(e     Innkeepers, 

Innkeepers  have  a  right  of  lien  over  the  goods  of  their 
guests,  for  the  amount  of  their  bills.  ^ 

(f)  Lien  for  Grass-maiL 

The  owner  or  tenant  of  a  field  has  a  lien  for  grass-rent, 
over  the  cattle  taken  in  to  pastured 

(g)  Shipmaster. 

A  shipmaster  has  a  lien  over  goods  conveyed,  for  the 
frdght.^ 

(h)   Carriers j  ^t. 

And  carriers,  coach  proprietors,  &c.  have  a  similar  lien 
over  g^oods  carried  by  them.  ^ 


REVIEW. 


I.    GENERAL  RULES. 


1.  No  Review  by  Same  Sessions, 

Justices  cannot  review  their  own  decisions  in  the  same 
Sessions  in  which  those  were  pronounced. 

2.  Review  by  Quarter  Sessions, 

But  any  judgment  of  the  Petty  Sessions  may  be  re- 
viewed by  the  Quarter  Sessions.^ 

1  Enk.   Intt.  uL  4,  §  20.     Princ  iii.  4,  §  8.     BeU's  Camm.  iiL  P.  ii. 
^B,  (ii  117,  &)  ^  Beirs  Comm.  utsup.  (ii.  109,  10.) 

S  Ibid.  (iL  110.)  4  Ibid.  (ii.  105,  G.)  &  Ibid.  (ii.  107,  8.) 

«  See  Hutch.  B.  L  c  vii.  §  3,  (i.  285.) 
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3.  By  Supreme  Courts* 
Decisions  of  either  Petty  or  Quarter  Sessions  may  be 
reviewed  by  the  Supreme  Courts  of  Session  or  Justiciary, 
unless  where  that  course  is  denied  by  Statute. " 

II.  APPEAL  TO  QUARTER  SESSIONS. 

1.  General  Rule. 

Both  criminal  and  civil  cases  may  be  carried  for  review, 
from  the  Petty  to  the  Quarter  Sessions,  by  appeal.^ 

2.  Entry  of  Appeal, 
Appeal  may  be  entered  at  any  time  before  execution.' 

3.  Effect  of  Entry  by  Appeal. 

The  entry  of  appeal  stays  execution,  but  no  earlier  pro- 
ceedings.* 

4.  Security  by  Appellant. 

In  some  cases,  Statute  compels  appellants  from  decisions 
imposing  penalties,  to  find  security  for  fulfilment  of  the 
sentence  appealed  from,  should  that  be  affirmed. 

III.  APPEAL  TO  SUPREME  COURTS. 

1.  In  Civil  Cases. 

(a)  Advocation  and  Suspension, 
Civil  decrees  of  either  Petty  or  Quarter  Sessions  may  be 


1  See  Hutch.  B.  i.  c.  vii.  §  3,  (i.  85 — 91)  ;  but  it  is  now  held,  contrary  to 
Mr.  Hutcheson^s  view,  (i.  286,)  that  appeal  from  Justices  of  Peace  to  the 
Circuit  Court  of  Justiciary  is  not  competent.  Case  of  Maxwell  and 
Others  v,  Stansfield,  5th  June  1820.     Court  of  Justiciary. 

S  Hutch,  ut  tup,  (i.  285.)  3  Ibid.  «  Ibid. 
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brought  before  the  Court  of  Session  by  advocation  or  sus- 
pension, previously  to  execution ; 

(b)  Reduction. 

m 

Or  by  reduction,  after  payment.  ^ 

(c)  Advocation  from  Interlocutory  JydgmevUs. 

Advocation  from  interlocutory  judgments  is  competent 
on  these  three  grounds  only:  1.  incompetency  of  the 
judge ;  2.  contingency  of  the  cause ;  and  3.  (if  the  Justices 
allow  the  appeal)  on  legal  objection  regarding  proof, — 
change  of  possession,  or  interim  decree  for  partial  pay- 
ment.^ 

(c)  Small  Debt  Act. 

Decisions  under  the  Small  Debt  Act,  cannot  be  re- 
viewed otherwise  than  by  reduction.     See  Small  Debt  Act. 

2.  In  Criminal  Cases* 

(a)  Advocation, 

A  criminal  case  may  be  carried  to  appeal,  from  either 
the  Petty  or  the  Quarter  Sessions,  to  the  Court  of  Justi- 
ciary, by  bill  of  advocation,  either  before  or  after  sentence ; 

(b)  Suspension, 

And  by  bill  of  suspension,  at  any  time  before  complete 
execution.^ 

(c)  Effects  of  Suspension  and  Advocation, 

Either  advocation  or  suspension  stays  proceedings  be- 
fore the  Justices  of  Peace."* 


1  Hutch.  B.  i.  c.  vii.  §  3,  (i.  287.  8.)  «  See  Act  60  Geo.  III.  c  112. 

3  See  Hutch,  ut  mp  (i.  287,  8.)  4  See  Hutch,  ut  sup,  (i.  288.) 
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(d)   Who  may  Advocate^  Sfc. 
Such  appeal  may  be  entered  by  either  the  defender  or 
the  private  prosecutor ; 

But  probably  not  by  the  public  accuser.  ^ 


ROGUE-MONEY. 

1.  What. 

The  Rogue-Money  is  a  police  assessment^  imposed  in 
each  separate  county.^ 

2.  By  whom  Raised. 

It  was  formerly  rated  by  the  freeholders  of  the  shire, 
but  is  now  fixed  by  the  Commissioners  of  Supply.^ 

3.  Object 

Its  sole  object  is,  to  meet  the  charges  of  apprehending 
criminals  and  maintaining  them  till  trial.'^ 


SALE. 

I.  Nature  of  Contract* 

The  contract  of  Sale,  is  that  in  which  one  party  engages 
to  make  over  a  certain  subject  to  another  person,  in  con- 
sideration of  a  certain  money  price.* 


1  Hutch.  B.  i.  c.  vii.  §  3,  (i.  286.) 

2  Act  II  Geo.  I.  c.  25,  §  12.    Hutch,  iii.  11,  §  3,  (ii.  270,  I.) 

3  By  the  Reform  Act,  which  transferred  all  the  powers  of  the  Free- 
holders to  the  Commissioners  of  Supply,  and  expressly  directed  them  to 
collect  and  apply  the  rogue-money.    Act  2  Will.  IV.  c.  65,  §  44. 

A  Act  1 1  Geo.  I.  ut  sup.    Hutch,  ut  sup, 
i  Ersk.  Inst.  iii.  3,  §  2.     Princ.  iii.  3,  §  2. 
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2.  Consent — Required. 
With  regard  to  the  sale  of  moyeables,  (which  alone 
concerns  Justices,)  all  that  is  requisite  is  the  consent  of 
the  parties;' 

(a)  How  Given, 
Which  may  be  given  verbally  ; 

(b)  How  Proved, 
And  may  be  proved  by  parole  evidence.^ 

3.  Articles  Sold,  not  Selected, 

In  some  cases,  the  precise  things  sold  are  not  selected  at 
the  time — as  in  sale  by  sample. 

4.  Price  not  Fixed. 

And  in  others,  the  exact  amount  of  price  is  not  fixed — as 
when  the  price  is  to  depend  upon  the  arbitration  of  an- 
other person,  or  upon  the  next  fiars  to  be  struck.  ^ 

5.  Delivery  of  Articles^ 

(a)  Not  Necessary, 

Delivery  of  the  subjects  sold,  is  not  necessary  to  com- 
plete the  contract. 

(b)  Delivery  Transfers  Property. 

But  property  in  the  articles  sold  (moveables),  is  not 
transferred  till  delivery.* 


1  Enk.  Inst.  iii.  3,  §  2,  5. 
8  Enk.  Inst.  iv.  2,  §  20.     Princ.  iv.  2,  §  12. 
3  Enk.  Inst.  iii.  3,  §  5.     Trine  iii.  3,  §  2. 
*  Enk.  tUtup.  §  8.     Princ  ut  tup.  §  3. 
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(c)  Lien  till  Delivery. 
And  till  delivery,  the  seller  enjoys  a  lien  or  right  of 
stoppage  over  them,  for  the  price.* 

6.  Risk, 

(a)  On  Seller. 

And  where  the  things  sold  are  taken  by  quantity  (or 
grain,  &c.); 

Or  where  delivery  is  agreed  to  be  at  a  future  period, 
the  risk  of  loss  or  injury  of  the  subjects  remains  upon  the 
seller.^ 

(b)  On  Buyer, 

Bat  where  delivery  is  intended  to  be  immediately,  and 
a  delay  is  not  imputable  to  the  seller,  risk  falls  upon  the 
buyer.  ^ 

7.  Seller^s  Obligations. 

(a)  To  Deliver  the  Subject, 

The  seller  is  bound  to  deliver  the  subject,  when  and 
where  he  engaged  to  do  so.* 

(b)  Warrandice, 

He  is  liable  also  in  warrandice,  for  the  subject  being 
sound.^ 

(a)  Latent  Faults* 
This  applies  even  to  latent  faults,  of  which  the  seller 


I  Ersk.  Inst.  iii.  3,  §  7.     Bell's  Comm.  iii.  P.  i.  c.  4,  §  2,  (i.  353.) 
8  Ersk.  Inst,  ut  tup.  §  ?•     Princ.  ut  sup, 

3  Ibid.     ibid.  4  BelPs  Comm.  ut  sup,  (i.  359,  CO.) 

d  Ersk.  Inst,  ut  sup,  §  10.     Princ.  ut  sup,  §  4. 
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could  have  no  knowledge,  but  which  existed  at  the  time 
of  sale, — as  in  the  case  of  seeds,  which  turned  out  to  be 
very  diflferent  from  what  they  were  called,  and  believed  on 
all  hands  to  be,  at  the  time  of  sale.  ^ 

(b)  Warrandice  Implied, 

This  warrandice  is  always  implied,  especially  where  a 
fair  price  has  been  paid.^ 

(c)  Refusal  to  Warrant 

But  the  seller  may  get  free  from  it,  when  he  warns  the 
buyer,  that  the  sale  is  without  warrandice : 

(d)  Fault  Trifling, 

Or  when  the  fault  is  not  essential,  and  might  be  seen 
by  the  buyer — no  attempts  having  been  made  to  conceal  it. 

And  where  the  buyer  has  not  complained  without 
delay. 

(c)  Bargain  Void, 
In  all  these  cases,  the  bargain  may  be  annulled  simply, 

(d)  Damages, 

Or  the  seller  may  be  liable  in  damages,  according  to 
circumstances. 

(8)  Buyer^s  Obligations. 

(a)  To  Receive  the  Svhject^ 
The  buyer  is  bound  to  receive  the  subject  purchased. 


1  Case  of  Dickson  and  Co.  v.  Kincaid,  I5th  December  1808. 
8  Brown  upon  Sale,  §  415,  &c.  where  there  are  a  variety' of  cases  given 
on  this  subject. 
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(b)  To  Pay  the  Price. 
And  to  pay  the  price, 

(a)  When  and  Where, 

Both  at  the  times  and  places  he  agreed  to  do  so. 

(b)  Too  Late  Delivery, 

But  he  is  not  obliged  to  accept  of  delivery  after  the 
period  stipulated ;  if  the  time  was  a  point  of  consequence 
in  the  bargain.' 

(c)  Return  of  Subject , 

Where  the  buyer  sees  grounds  for  returning  the  sub- 
ject upon  the  seller's  hands,  he  must  lose  no  time  in  doing 
so ;  and  must  take  all  care  of  the  subject. 


SCHOOLS. 

L  Schools  in  General. 

With  regard  to  Schools  in  general.  Justices  of  Peace 
have  no  concern  in  practice, 

Since  the  regulations  affecting  schoolmasters,  who  did 
not  testify  their  adherence  to  the  House  of  Hanover,  went 
into  disuse.* 

2.  Parish  Schools. 

But  with  respect  to  parochial  schools,  no  part  of  the 
parish  being  within  a  Royal  Burgh,'  the  Justices,  in  Quar- 
ter Sessions,  have  a  certain  jurisdiction  assigned  them  by 
Statute,* 


1  Brown  upon  Sale,  §  313.    Case  of  Dunlop  v.  M^Kellar,  Slst  May 

1815.  *  Acts  19  Geo.  II.  c.  39,  §  21,  2.    22  Geo.  XL  c.  34,  §  12. 

3  Act  43  Geo.  HI.  c.  64,  §  12.  *  43  Geo.  IIL  c  54,  §  12. 
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(a)  Schoolmaster's  Salary. 

At  intervals  of  twenty-five  years,  the  heritors  and  mi- 
nisters of  parishes  are  to  modify  the  salary  of  parish  school- 
masters, within  certain  rates ; 

And  on  their  neglect  or  wrong,  appeal  lies  to  the 
Qoarter  Sessions.' 

But  the  next  period  will  not  arrive  for  nineteen  years 
(from  ia34). 

(b)  SchooUHouse^  Sec. 

At  any  time,  however,  the  heritors  may  be  called  on  to 
provide  a  school-house,  with  schoolmaster's  dwelling,  and 
a  garden  of  one-fourth  of  an  acre  Scots.  ^ 

(a)  Appeal  to  Quarter  Sessiofis, 

It  being  competent  for  the  schoolmaster  to  appeal 
against  their  determination  thereon  to  the  Quarter  Ses- 
ttons  for  the  shire  to  which  his  parish  belongs  or  the  shire 
in  which  the  parish  kirk  is. ' 

(b)  Disqualification  of  Heritors  as  Justices. 

Any  Justice,  who  is  also  an  heritor  of  the  parish,  being 
disqualified  from  voting  on  such  a  case.*^ 

(c)  Allowance  in  Lieu  of  Garden* 

Where  there  is  a  great  loss  or  inconvenience  in  allotting 
a  garden,  the  heritors  may  give  an  allowance  in  lieu  of  it, 
by  authority  of  the  Quarter  Sessions  for  tbe  shire  to  which 
die  parish  belongs.^ 

(d)  Additional  Teachers  in  Larye  Parishes. 
In  large,  or  intersected  parishes,  the  heritors  and  minister 


1  Act  43  Geo.  III.  r.  51,  §  5.  6.  <  §  8.  '  §  9. 

•Ibid.  8  §8. 
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may  appoint  two  or  more  teachers,  dividing  among  them  a 
higher  sum  tliau  the  single  salary  in  parishes,  but  the  he- 
ritors being  then  not  bound  to  provide  school-houses,  &c.' 

(a)  Appeal  to  Quarter  Sessions. 

And  where  the  heritors  disagree  as  to  the  utility  of  this 
measure,  it  may  be  brought  before  the  Quarter  Sessions 
for  the  shire  where  the  parish  or  the  parish  kirk  is.* 

(b)  Finality  of  Decision. 
In  these  cases  the  decision  of  the  Justices  is  final.  ^ 


SEAMEN. 

1.  Impress  for  Navy. 

In  regard  to  the  impress  of  Seamen  for  the  navy,  which 
proceeds  under  warrant  from  the  Admiralty,  Justices  have 
some  matters  entrusted  to  them. 

But  as  this  is  not  likely  soon  to  be  of  practical  interest, 
it  is  unnecessary  to  enter  upon  the  subject  here. 

2.  Sailors  in  Merchant  Service. 

(a)  Contracts  of  Service  llequired. 

With  respect  to  the  merchant  service,  in  vessels  not 
under  one  hundred  tons  burthen,  and  going  to  the  open  sea, 
whether  for  coasting  trade  or  otherwise,'*  it  is  ordered  by 
law,  that  masters  of  such  merchant  vessels  must  make  a 
written  and  signed  agreement  for  wages,  with  each  mari- 
ner (except  apprentices). 


1  Act  43  Geo.  III.  c.  54,  §  11.  «  §  11.  ^  §  6,  9,  11. 

4  31  Geo.  III.  c.  39,  §  10. 
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(b)  Under  Penalty, 
Under  penalty  of  L.5  for  each  sailor. 

(c)  Recoverable  before  One  Justice, 
To  be  tried  by  one  Justice  of  Peace,  and  conviction  to 
proceed  on  oath  of  one  witness. 

(d)  Disposal  of  Penalty, 

The  penalty  to  be  recovered  by  distress,  for  behoof  of 
Greenwich  Hospital. 

And,  in  default  of  payment,  the  offender  to  be  committed 
to  jail  till  payment.  ^ 

(e)  Sailor  Breaking  Contract, 

If  any  mariner,  after  entering  into  an  agreement,  refuses 
to  fulfil  his  engagement, 

(f)  Proceedings, 

A  Justice  of  the  bounds  must,  on  complaint  of  the 
master,  owner,  or  person  in  charge  of  the  vessel,  grant 
warrant  for  apprehending  the  sailor. 

(g)  Punishment, 

And  on  his  failure  to  shew  sufficient  grounds  for  his 
refusal,  the  Justice  must  commit  him  to  hard  labor  in  the 
^'^  house  of  correction  for  any  time,  from  fourteen  to  thirty 
days.^ 

(g)  Sailor  may  Enter  Navy, 

But  these  rules  do  not  prevent  seamen  from  going  into 
the  navy.' 


1  2  Geo.  ir.  c.  36.     31  Geo.  III.  c.  39,  §  1. 

s  45  Oeo.  in.  c.  31.  9  31  Oeo.  III.  c.  39,  §  10. 

U 
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3.  Sailors  in  Fishing  Service. 

(a)  Penalty  on  Sailor  Breaking  Contract 

A  sailor  having  engaged  to  go  on  the  fishing  service, 
and  refusing,  forfeits  L.S,  on  prosecution  within  three 
months.  ^ 

(b)  Prosecution,     ^ 

And  the  same  proceedings  are  competent,  as  in  the 
last  case,  if  he  do  not  shew  good  excuse,  or  pay  the  pe- 
nalty. ^ 


SEDITIOUS  MEETINGS  AND  PUBLICATIONS. 

I.  SEDITIOUS  MEETINGS. 

1.   Unlaioful  Societies, 

All  societies  called  corresponding,  and  those  styled,  of 
United  Scotsmen,  &c.  are  unlawful ;' 

As  are  those  whose  object  is  a  division  of  lands,  or  de- 
struction of  the  public^funds  ;* 

And  all  societies,  the  members  of  which  are  required  to 
take  any  oath  not  recognized  by  law ;  ^ 

Or  which  act  in  separate  branches  ;^ 

Or  name  delegates,  to  meet  with  other  societies,  or  to 
induce  persons  to  join  their  societies;^ 

Or  which  have  members  or  committees  not  known  to 
the  society  at  large ;® 


1  50  Geo.  III.  c.  108,  §  5. 

3  Act  39  Geo.  JII.  c.  79,  §  1. 

s  39  Geo.  III.  c.  79,  §  2.  «  Ibid. 

8  39  Geo.  III.  c.  79,  §  5. 


8  Ibid.- 

4  57  Geo.  III.  c.  19,  §  24. 

7  57  Geo.  III.  c.  19,  §  25. 
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Or  the  names  of  whose  members  are  not  entered  in  re- 
gular books.  ^ 

2.  Who  Guilty  of  Illegal  Combination. 

And  all  members,  or  others  supporting  such  societies,^ 
by  pecuniary  contributions,  &c.  are  guilty  of  illegal  com- 
bination. 

3.  Exceptions. 

(a)  Approval  by  Justices. 

But  the  members  of  any  Society  may  agree  in  any  de- 
claration whose  form  is  approved  by  two  Justices  of  the 
place,  and  which  may  have  effect  till  the  next  Quarter 
Sessions,  when  it  must  be  confirmed,  or  else  it  falls. *^ 

(b)  Charitable  Societies, 

Societies  or  meetings  for  charitable  purposes  are  legal :^ 

(c)  Freenuisons^  Lodges. 
And  also  regular  lodges  of  Freemasons  : 

(a)  Registration  of  Lodges, 

Provided  the  name  of  each  lodge,  with  the  times  and 
places  of  its  meetings,  and  the  names  and  descriptions  of 
all  its  members,  be  registered  with  the  Clerk  of  the  Peace, 
on  or  before  25th  March  annually.^ 

(b)  Approval  or  Suppression  of  Lodges. 

And  the  Clerk  of  the  Peace  is  to  lay  such  registry  once 
a-year  before  the  General  Sessions,  who  may  suppress  any 
lodge  they  think  likely  to  injure  the  public  peace.^ 

1 99  Geo.  III.  c  79,  §  5.  2  Ibid.     5?  Geo.  III.  c.  19,  §  25. 

S  §7  Geo.  III.  c.  19,  §  26,  27.  «  Ibid. 

ft  Ibid.  §  26.    38  Geo  III.  c.  79,  §  6.  «  Ibid.  §  7. 
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4.  Penalties  for  Permitting  Illegal  Meetings. 

Any  person  permitting  any  of  the  above  unlawful 
meetings  to  be  held  in  his  premises,  forfeits  L.5  for  the 
first  offence :  * 

But  for  a  second,  becomes  liable  to  punishment,  or  for 
illegal  combination.^ 

5.  Illegal  Meetings  in  Alehouses, 

Such  a  meeting  being  held  in  any  licensed  alehouse, 
two  Justices  are,  on  sworn  evidence  of  the  feet,  to  declare 
the  license  forfeited.^ 

6.  Trial  for  Offences. 

OflFences  may  be  tried  summarily  by  one  Justice,  who, 
on  proof  by  one  witness,  may  convict* 

7.  Penalties, 

Penalties  not  exceeding  L.20  may  be  awarded  by  one 

Justice  : 

(a)  How  Leviable. 
And  are  leviable  by  distress.^ 

(b)  Non-Payment  of  Penalty. 

In  default  of  payment,  imprisonment  for  between  three 
and  six  months,  is  to  be  ordered.^ 

(c)  Mitigation  of  Penalties. 

But  the  Justice  may  mitigate  the  fine  or  imprisonment, 
to  not  less  than  one-third.^ 


1  39  Geo.  III.  c.  79,  §  13.  t  ibid. 

3  Ibid.  §  14.     57  Oeo.  III.  c.  19,  §  29.  «  Ibid.  §  31.  »  Ibid. 

Ibid.  7  39  Geo.  III.  c  79,  §  9. 
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(d)  Disposal  of  Penalties. 
The  penalties  recovered,  go  half  to  the  King  and  half  to 

the  informer.^ 

(e)  Stopping  of  Suits. 

The  Lord  Advocate  may  stop  proceedings  in  any  case.^ 

(p)  Prosecution  of  Justices. 

Frosecations  of  Jostices,  &c.  for  anything  done  under 
ike  last  Act,  must  be  brought  in  three  months.^ 

II.  SEDITIOUS  PUBLICATIONS. 

In  order  to  repress  Seditious  Publications, 

1.  Types  and  Printing  Presses. 

(a)  Manufacturer  to  Give  Notice. 

Every  typcrfounder,  and  printing-press  maker  must, 
under  penalty  of  L.20,  before  commencing  business,  give 
notice  (in  a  certain  form)  to  the  Clerk  of  the  Peace,  who 
grants  the  party  a  certificate  (in  a  certain  form),  and  files 
the  notice,  and  sends  a  copy  to  the  Secretary  of  State.  ^ 

(b)  To  Keep  Account  of  Purchasers. 

The  above  persons  must  also,  under  the  above  penalty, 
keep  and  produce  to  any  Justice,  on  his  written  demand, 
an  account  in  writing,  of  the  buyers  of  their  types  or 
prcoBOS* 

(c)  User  of  Types,  8fc.  to  Give  Notice. 
Any  person   (except  the  King's  printers)  who  gets  a 


*■  hi  Geo.  III.  c.  19,  §  31.  2  Ibid.  S  Ibid.  §  33. 

«  99  Oeo.  III.  c.  79,  §  25.  &  Ibid.  §  26. 
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printing  press  or  types,  must,  under  the  like  penalty,  give 
notice  similar  to  the  above,  and  use  the  press,  &c.  only  in 
the  place  named  in  his  notice.  * 

2.  Printers. 

(a)  Printer's  Name  on  Papers^  Sfc. 

The  printer  must  print  his  name  and  residence  on  every 
paper  or  book,  and  on  both  the  first  and  last  leaf,  if  more 
than  one.^ 

(b)  Printer  to  Keep  Note  of  Emplot/er^s  Nanuj  Sfc, 

He  must  write  upon  one  copy  of  every  paper  he  prints 
the  name  and  residence  of  his  employer. 

And  keep  that  copy  for  six  months,  to  be  shewn  to  any 
Justice  of  Peace  requiring  it,  within  that  time.' 

(c)  Penalty. 
The  penalty  in  either  case  being  L.20.* 

3.  Persons  Dispersing  Papers^  Sfc. 

(a)  Penalty  for  Dispersing  Papers  without  Name, 

And  the  same  is  incurred,  by  any  persons  who  disperse 
papers  not  having  the  printer's  name  and  residence.^ 

{b)  Seizure  of  Offender, 

Whoever  sees  any  paper  offered  for  sale,  or  gratis,  or 
exposed  to  view,  with  no  printer's  name,  or  with  a  false 
one,  may  seize  the  offender,  and  carry  him,  or  deliver  him 
to  a  constable,  to  be  carried  before  a  Justice,  who  may  de- 
termine in  regard  to  him.^ 


1  39  Geo.  Til.  c.  79,  §  23.  2  ibid.  §  27.  3  Ibid.  4  Ibid. 

5  Ibid.  6  Ibid.  §  30. 
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4.  Idmiiatian  of  Penalty  an  Printers  and  Dispersers* 
But  the  same  person  is  not  liable  in  above  twenty-five 
fioilieitiires  on  acooont  of  the  same  paper  or  book,  printed 
or  dispersed  without  the  printer's  name.  ^ 

5.  Excepted  Papers. 

And  the  fi^liowing  papers  are  exempted  fnmi  the  roles : 
Papers  printed  for  the  use  of  Parliament,  by  their  au- 
thority ;'  or  by  authority  of  any  public  board  or  officer ;' 
or  law  proceedings,  bankrupt's  bills,  receipts,  securities 
fiir  money,  policies  of  insurance,  letters  of  attorney,  deeds 
of  agreement,  bills  of  lading,^  impressions  of  eng^vings, 
advertisements  of  tradesmen,  or  of  sales,  &e. 

6.  Power  to  Search. 

On  cause  of  suspicion,  from  sworn  information,  that  any 
press  or  types  are  illegally  used,  being  shewn  to  any  one 
Justice,  he  may  issue  warrant  to  search  the  premises  in  the 
daytime,  and  seize  such  a  press,  types,  and  furniture,  with 
all  printed  papers  there  found.' 

7.   Time  for  Prosecution, 
Prosecutions  must  be  brought  within  three  months.^ 

8.  Summary  Recovery  of  Penalties, 

Any  penalty  not  above  L.20,  and  not  directed  to  be  re- 
covered otherwise,  may  be  awarded  summarily  by  any  Jus- 
tice of  the  place  of  offence,  or  where  the  offender  is.^ 

9.  How  Leviable, 

And  is  to  be  levied  by  distress  and  sale,  along  with  ex- 
pense of  such  process.  * 


>51Gcou  III.  e.  65,  §  1. 
'61Geo.in.  c65,  §3. 

M.  §  S3.  ^  Ibid.  §  34. 


*  39  Geo.  III.  c.  79,  §  28. 

*  39  Geo.  III.  c.  79,  §  31. 
'  §  35.  •  Ibid. 
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10.  Nonpayment, 
In  default  of  sufficient  distress,  the  offender  to  be  com- 
mitted to  prison  or  house  of  correction,  for  between  three 
and  six  months.' 

1  ] ,  Disposal  of  Penalties. 

Half  of  the  penalty  recovered,  goes  to  the  King  and  half 
to  the  informer.* 

12.  Mitigation  of  Penalties. 

But  Justices  may  mitigate  to  not  less  than  L.5  besides 
expenses.' 

13.  Appeal. 

Appeal  lies  to  the  next  Quarter  Sessions,  to  sit  twenty 
days  after  sentence,  six  days  notice  being  given  to  prose- 
cutor.* 

14.  Powers  of  Quarter  Sessions. 

(a)  Adjournment. 

The  Quarter  Sessions  may  adjourn  to  the  next  Quarter 
Sessions.' 

(b)  Mitigation  of  Penaltj/. 

And  have  the  same  power  of  mitigation  as  the  Justices 
first  trying.* 

And  may  return  the  money  altogether.' 

(c)  Expenses. 
And  may  award  expenses.® 


» 39  Geo.  III.  c.  79,  §  36.        «  Ibid.  §  36.         ?  51  Geo.  III.  c.  65,  §  2. 
*  Ibid.  §  4.  *  Ibid.  «  Ibid.  7  ii^ja.  8  iwd. 
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15.  Prosecution  of  Justices, 
Suits  against  Justices,  &c.  for  any  thing  done  under  the 
Act,  must  be  brought  within  three  months.' 

If  the  defendant  prevail,  he  shall  have  double  costs.* 


SEQUESTRATION. 

In  cases  of  Sequestration  under  the  Bankrupt  Act,'  the 
creditoi^s  oath  to  the  verity  of  the  debts  claimed  by  him, 
and  to  his  belief  that  the  debtor  comes  within  one  of  the 
descripdon  of  persons  set  forth  in  the  Act,  may  be  taken 
before  a  Justice  of  the  Peace.  ^ 

A  Justice  of  Peace  may  be  appointed  by  the  Court  of 
Session  to  act  as  Conmiissioner,  and  attend  the  first  meet- 
ing of  creditors,  ^^  and  to  receive  their  grounds  of  debt, 
<*  with  the  oaths  of  verity  thereon  after  mentioned,  and  to 
**  tiga  the  minutes  of  the  creditors  along  with  the  person 
•*  chosen  by  them."^ 

The  above  oaths  of  verity  may  be  taken  before  a  Jus- 
tice.^ 

The  sequestrated  debtor  being  required  by  the  trustee 
to  declare  upon  oath  whether  any  property  have  come  to 
him  subsequently  to  sequestration,  may  do  so  before  any 
Justice.'' 


SERVANT. 

L  Jurisdiction  of  Justices. 
The  ordinary  jurisdiction  of  Justices  in  questions  re- 

>  30  Oeou  in.  c.  79,  §  37.  ^  Ibid. 

>  Ac^  54  Geo.  III.  c.  137*               *  Ibid.  §  15,  l&  ^  Ibid.  §  16. 
*  lUd.  §  53 ;  aod  no  fee  is  payable  for  the  oath,  if  the  debt  be  under 

Lit.  '  Act,  ibid.  ^  39. 
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garding  Masters  and  Servants  is  founded  on  long  usage, — 
but  such  matters  may  be  brought  before  them  under  the 
Small  Debt  Act 

"2,  Contract  of  Service. 

(a)   Voluntary  Engagement. 

Service  generally  depends  upon  voluntary  contract, 
Hence  persons  under  age,  and  therefore  incapable  of  con- 
sent, proposing  to  become  servants,  must  have  the  sanc- 
tion of  their  fathers,  tutors  or  curators,  if  they  have  such.' 

(b)   Causing  Vagrants  to  Work. 

As  matter  of  police,  it  is  competent  for  magistrates  to 
cause  vagrants,  &c.  to  go  into  employment* 

(c)  No  Fixing  of  Wages. 

And  Justices  used  also  to  fix  the  rates  of  laborers' 
wages.' 

A  power  which  is  now  taken  away  by  Statute.* 

(d)  Formation  and  Proof  of  Contract  of  Service. 

(a)  Verbal  Contract. 

This  contract  may  be  formed  verbally,  and  proved  by 
parole  evidence  or  oath  of  party,  if  not  for  a  longer  period 
than  one  year.^ 

(b)  Written  Contrajct. 

But  if  for  a  greater  length  of  time,  it  must,  for  both 


^  Ersk.  Inst.  i.  7,  §  62.  *  Ibid.  ibid.  §  61.     Act.  1663,  e.  16. 

3  Act  1661,  c.  38.  «  Act  53  Geo.  III.  c.  40. 

A  This  is  believed  to  have  been  found  in  the  unreported  ca&eof  Waddel 
V.  Provan,  8th  Decemlier  1792. 
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constitution  and  proof,  be  reduced  to  writing  in  regular 
form; 

Unless  parties  have  begun  to  fulfil  their  parts  of  the 
i^[;reements ;  as  then  the  contract,  previously  irregular, 
takes  force.'    . 

(c)  Earnest. 

Hie  giving  of  earnest  (or  arles)  by  the  master  is  not  ne- 
oessary  to  validate  this  contract ; 

And,  on  the  other  side,  the  giving  back  of  the  arles 
does  not  free  the  servant  from  his  engagement  against  the 
wiU  of  the  hirer.* 

(e)  Agreement  Overrules  Custom, 

Parties  may  make  any  stipulations  they  please,  and 
those  will  have  effect  however  different  the  general  cus- 
tom be. 

(f)  Custom  Supplies  Agreement, 

Bat  the  room  of  precise  conditions  is  to  be  supplied  by 
roles  to  be  drawn  from  the  particular  kind  of  service,  or 
from  local  usage.' 

dw  Periods  of  Service. 

(a)  Domestics. 

Domestic  servants  are  generally,  and  above  all  in  town, 
understood  to  be  hired  for  six  months  only,  from  the  next 
succeeding  term  of  Whitsunday  (loth  May)  or  of  Martin- 
mas (11th  November),^  although  the  wages  may  have 
been  rated  at  so  much  a  year. 


^  So  in  the  unreported  case  bf  Dick  o.  Napier,  2Ut  Nov.  1805. 

«  Untcli.  iu.  7,  §  2,  (ii.  169, 60.)  ^  g^  Hutch.  «/  sup.  (ii.  158,  0.) 

*  It  it  beHered  that  in  some  places  the  terms  of  servants  are,  through 

vsige,  regnlftted  by  the  old  style,  which  makes  \lliitsunday  on  the  2rith 

of  May,  and  Martinmas  on  the  22d  of  November. 
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(b)  Ploughmen. 

A  ploughman  is  commonly  held  to  be  engaged  for  a  year 

from  Whitsunday. 

(e)  Gardener. 

A  gardener  is  usually  hired  for  a  year  from  Martinmas.^ 

(d)  Overseer. 

An  overseer  or  steward  is  presumed  to  be  taken  for  a 
whole  year. 

(e)  Governess. 

Where  no  time  is  specified,  a  governess  is  considered  to 
be  engaged  for  a  year.^ 

4.  Master's  Obliffations. 

(a)  To  Keep  the  Servant. 

The  master  is  bound  to  receive  and  keep  the  servant  in 
his  employment,  during  the  whole  time  engaged  for. 

(a)  Improper  Dismissal  of  Servant. 

If  he  dismiss  the  servant  without  good  cause,  the  latter 
will  be  entitled  to  full  wages  (and  board  when  that  is  due) 
till  the  next  term,  or  till  he  get  a  place.' 

When  the  engagement  is  for  years,  (as  in  the  case  of 
overseers  in  manufactories,  &c.)  the  servant,  improperly 
dismissed,  has  a  claim  for  damages,  to  be  judged  of  accord- 
ing to  circumstances : 

But  the  servant  being  in  general  held  entitled  to  wages 
for  the  period  during  which  he  was  out  of  work.* 


^  So  in  the  unreported  case  of  Reid  v.  Lindsay,  29th  May  1816. 
'  So  in  the  unreported  case  of  Wood  v.  Binning,  14th  June  1804. 
"^  See  Hutch,  iii.  7,  §  2,  (ii.  166.) 

*  See  the  cases  of  Puncheon  v.  Haig*s  Creditors,   17th  Nov.  1790,  and 
Rae  V,  Leith  Glass  House,  20th  June  17&0,  Kilk.  wto.  Reparation^  No.  8. 
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(b)   To  Use  the  Servant  Properly. 

The  master  must  conduct  himself  with  propriety  and 
temper  towards  his  servant,  and  must  feed  him  suitably, 
when  board  has  been  promised. 

Personal  correction  may  not  be  employed,  even  in  the 
case  of  a  very  young  servant  * 

(c)    Wages. 

(a)  Payable  Punctually. 
Servants'  wages  must  be  paid  with  punctuality ; 

(b)  Payable  Half  Yearly, 

And  where  there  is  no  express  stipulation  otherwise, 
they  are  held  to  be  due  half  yearly ;  although  the  period 
of  engagement  be  a  whole  year  : 

(c)  Servant  not  Paid, 

And  in  default  of  regular  payment,  the  servant  may  quit 
Us  place. 

(d)  Servant  Dying. 

Where  a  servant  dies  before  the  term,  wages  are  due  for 
4e  time  he  has  actually  served,  and  go  to  his  executors. 

(e)  Master  Dying. 

Where  the  master  dies  above  forty  days  before  the 
tena,  wages  (and  board  where  agreed  for)  are  due  up  to 
the  term  day: 

And  where  his  death  takes  place  within  forty  days  from 


'  In  fiDmier  tinifli  masters  were  supposed  to  have  more  authority  with 
to  domestics  than  would  now  be  pemiitted,  in  regard   to  the 
i^ee  Ersk.  Inst.  i.  ly  §  62,  for  the  older  view. 
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the  term,  wages  (and  board  where  due)  must  be  allowed 
for  some  time  beyond  the  term  day,  to  enable  the  servant 
to  look  for  a  place : 

No  such  extra  allowance  being  made  when  the  servant 
actually  gets  a  situation.' 

(f)    Wages  Preferable  Debts. 

The  wages  of  domestic  servants  are  preferable  debts 
upon  the  estate  of  the  master  dying*  or  becoming  bank- 
rupt;* 

But  only  for  the  current  year  or  half  year,  according  to 
the  engagement  ;* 

And  the  same  rule,  with  the  like  limitation  as  to  time, 
applies  to  farm  servants,^  even  those  whose  employment 
has  been  merely  incidental,  as  reapers,  &c/ 

Indeed  the  claims  of  farm  servants  are  preferable  to 
those  of  the  landlord  under  his  right  of  hypothec.  ^ 

(g)    What  Wages  not  Preferable. 

But  servants  of  other  descriptions  have  no  such  pri- 
vilege. ® 

(d)  Character  to  Servant. 

When  a  master  and  servant  separate,  the  former  is  not 
bound  to  give  the  Utter  a  character,  or  to  say  why  he  re- 
fuses it.^ 


^  Questions  of  this  sort  depend  on  the  principles  that  regulate  cases  of 
undue  dismissal  by  the  master  himself.  *  Ersk.  Inst.  iii.  9,  §  43. 

'  Beirs  Comm.  iii.  P.  iii.  c.  2,  (ii.  164.)  *  Ersk.  ui  9up. 

^  Melvill  V.  Barclay,  23d  January  1779. 

^  Act  of  Sederunt,  23d  January  1779*  Case  of  Lockhart  v.  Paterson, 
14th  Nov.  1804. 

^  Case  of  M'GIashan  v.  Duke  of  Athole,  2Uth  June  1819. 

^  So  found  with  respect  to  artisans,  in  the  case  of  White,  &.c.  v.  Christie, 
31st  January  1781 ;  and  to  the  overseer  of  distillery  in  Ridley  v.  Haig*s 
Creditors,  3d  February  1789. 

^  Fell  V.  liord  Ashburton,  12th  Decemlier  1809. 
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Nor  18  he  liable  in  damages  for  giving  an  un£eivorable 
testimonial,  unless  he  do  so  from  malice. 

5.  Servants  Obligations. 

(a)  To  Remain  in  his  Place. 

The  servant  must  enter  into  his  situation  at  the  period 
appointed; 

And  must  remain  during  the  whole  time  for  which  he 
was  engaged ; 

(a)  Improper  Quitting  Service. 

Or  in  case  of  failure,  he  will  be  subjected  to  forfeiture 
of  his  whole  wages,  and  damages  where  the  case  requires 
them.' 

(b)  Compelling  of  Servant  to  Serve. 

It  is  thought  competent  to  compel  the  servant  by  im-  tf 
prisonment  to  fulfil  his  contract  of  service,  although  that 
is  not  a  remedy  which  a  master  would  like  to  adopt  agidnst 
an  unwilling  domestic* 

(c)  Servant  Enlisting,  Sfc. 

But  a  servant,  drawn  for  the  militia,  or  voluntarily  en- 
listing in  the  army,  is  entitled  to  leave  his  master's  service, 
and  to  receive  wages  for  the  time  he  has  actually  served, 
to  be  modified  by  the  magistrate  who  enlists  him.' 

(d)  Servant  Marrying. 

A  female  servant  marrying  between  terms,  may,  it  ap- 
pears, be  immediately  taken  away  by  her  husband ; 


>  Hntdi.  liL  7,  §8,  (ii*  165,  6.)  '  INd. 

'  Then  poiiito  are  settled  by  the  3iilitia  Acts,  and  annual  Mutiny  Acts ; 
the  revana  was  decided  to  be  the  rule  at  common  law,  to  which  Mr. 
Hnffhesmi  refers,  mi  sup,  (ii.  \€9,  70,  1,  and  notes.) 
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But  it  is  thought,  he  would  thus  incur  liability  in  com- 
pensation to  the  master  for  the  loss  of  the  woman's  services.' 

(e)  Servanfs  Sickness,  Ordinary. 

If  a  servant  be  incapacitated  for  a  while,  by  sickness, 
from  discharging  his  duty,  it  is  certain  that  no  deduction 
is  to  be  made  from  his  wages  on  account  of  such  nonper- 
formance of  work,  if  the  period  of  illness  be  short : 

In  one  instance  eleven  weeks,  out  of  one  year,  was 
not  deemed  a  long  enough  time  to  warrant  any  abatement 
from  the  full  wages.  * 

And  it  has  been  thought,  that  servants,  hired  for  a  long 
time,  especially  domestics,  ought  to  receive  wages  how 
protracted  soever  their  illness.' 

(f)  Servant  Injured  in  Doing  his  Work. 

A  servant,  who  has  become  ill  from  injury  met  with  in 
performing  his  work,  as  a  groom  hurt  by  his  master's  horse, 
is  clearly  entitled  to  full  wages  till  the  expiry  of  his  ser- 
vice : 

And  probably  longer,  if  the  effects  of  the  accident  still 
make  him  unfit  for  occupation. 

(b)    When  to  Accompany  Master, 

(a)  Local  Servant  not  bound  to  go  far  away, 

A  servant  who  has  been  hired  in  contemplation  of  some 
local  work,  is  not  bound  to  go  to  a  distant  part,  even  of 
Scotland. 


^  Hutch,  iii.  7,  §  2,  (ii.  169,  and  note  6.) 

«  White  V.  BailHe,  29th  Nov.  1794. 

3  See  report  of  the  case  of  M'liean  v.  Fyfe,  4th  February  1813;  where 
the  principle  laid  down  by  the  judges  applied  to  domestics,  although  the 
question  immediately  before  the  Court  related  to  a  gardener ;  and  this  li- 
beral view  is  in  accordance  with  the  opinion  of  Ersk.  Inst.  iii.  3,  §  16. 
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It  appears,  for  example,  that  a  ploughman  engaged  as 
if  for  a  property  in  a  southern  county,  cannot  be  compelled 
to  remove  to  one  of  the  most  northern  districts  of  the  king- 
dom. 

(b.)  Domestic  Bound  to  go  with  Master, 

Bat,  on  the  other  hand,  a  domestic  servant,  whose  en- 
gagement is  always  understood  to  relate  chiefly  to  per- 
sonal service,  is  bound  to  go  to  any  part  of  the  kingdom, 
if  his  situation  will  not  be  made  naturally  different  from 
iriiat  conld  be  fairly  anticipated,  or  if  the  master  be  ready 
to  compensate  him  for  the  difference,  and  to  send  him  back 
at  the  end  of  his  period  of  service. 

(c)  Xo  Servant  Bound  to  go  Abroad, 

Yet  even  a  personal  attendant  is  not  obliged  to  follow 
bis  master  to  a  foreign  country,  or  indee<l  beyond  the 
British  Isles. 

(c)  Servant  to  Obey  Orders. 

(a)   To  do  any  Work  not  Different  from  his  Own. 

A  servant  is  bound  to  perform  the  work  assigned  him, 
if  not  of  a  kind  very  distinct  from  that  for  which  he  was 
engaged.' 

(b)  Domestics  to  be  Generally  Useful, 
This  rule  against  objections  being  admitted  to  employ- 


'  It  bas  been  thought,  that  a  gardener  was  bound  to  weed  a  turnip  field 
if  ordered  by  his  master,  although  in  the  case  of  Douglas  r.  Thomson,  11th 
JuM  1807,  (not  reported)  the  serranc  was  found  justified  in  disobeying 
■■eb  an  order,  gi^en  him  by  the  overseer.  But  the  overseer  of  a  collienr 
vii  not  bound  to  work  at  the  windless,  or  to  click  coals  at  the  pit.  See 
HitcbeHin'ft  statement  of  the  unreported  case  of  Fairie  r.  Macvicar,  July 
1|75.    Hntdi.  iii.  7,  §  2,  (ii.  166,  and  n.>te  b.) 

X 
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ment,  somewhat  different  from  their  strictly  proper  occu- 
pations, applies  with  more  peculiar  force  to  domestics, 
whose  contract  of  service  is  of  a  general  nature.^ 

(c)  Distinctions  to  he  Made. 

But  it  may  be  said, 

Ist,  That  no  servant  can  be  called  on  to  perform,  even 
temporarily,  the  duties  belonging  to  another  situation,  if 
they  be  such  as  involve  danger  from  want  of  skill ; 

2d,  Or  habitually,  any  work  at  variance  with  their  pros- 
pect of  practice  and  improvement  in  their  own  province  ; 

dd,  It  seems  also  to  be  just,  that  upper  servants  should 
be  entitled  to  exemption  from  services  beneath  their  sta- 
tion in  the  household ; 

But  for  all  those  classes  of  cases  it  is  impossible  to  lay 
down  any  precise  regulations.* 

(d)  Hours  of  Work  for  Servants, 

There  are  no  limitations,  as  to  hours  of  work,  applicable 
to  domestics. 

(e)  For  Farm  Servants, 

Farm  and  other  outdoor  servants  are  understood  to  have 
engaged  to  labor  during  the  usual  hours  every  day,  and 
to  refuse  no  further  work,  in  cases  where  a  necessity  has 
occurred. ' 

(d)  Servant  to  be  Qualified. 

A  servant  must  be  duly  qualified  to  perforin  the  sort  of 
work  he  has  undertaken.* 


1  Questions  of  this  sort  have  often  been  decided  by  Justices. 

2  As  an  example  of  the  first,  it  is  understood,  that  in  EdiDbargii,  ser- 
vants have  been  found  not  liable  to  stand  on  the  outside  of  high  windows 
to  clean  them.  2d*  A  cook  cannot  be  made  to  exchange  places  with  a 
dairymaid.  3d,  A  housekeeper  may  not  be  caused  to  act  as  scullion,  or  a 
butler  as  a  stable  boy. 

3  This  point  is  believed  to  have  been  so  fixed  by  Justices. 

4  Hutch,  iii.  7,  §  2,  (ii.  166.) 
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(e)  Servant  to  be  Respectful* 
He  must  show  proper  respect  to  his  master ;  as  abusive 
language  towards  the  latter  is  a  good  ground  of  dismissal 
and  loss  of  wages. ' 

(f)  Servanfs  Condtict  to  be  Orderly  and  Moral, 

A  servant  is  bound  to  avoid  not  only  dishonest,  but  im- 
moral and  indecent  conduct. 

Hence  a  female  servant  falling  with  child  may  be  turn- 
ed away ; 

And  a  man  servant  debauching  any  woman  in  the  housct 
may  be  similarly  treated. 

Forfeiture  of  wages  for  the  current  term  being  incurred 
in  both  cases,  unless  under  particular  circumstanTces,  where 
the  wages  for  the  past  time  might  be  allowed.* 

6.   Termination  of  Service. 

(a)    Warning  required  to  exclude  Relocation, 

Master  and  servant  are  held  in  law  to  continue  their 
contract  by  tacit  relocation,  if  neither  give  warning  to  the 
other,  forty  days  before  the  term;' 

Which  is  usually  Whitsunday  or  Martinmas,  unless 
where  agreement  of  parties,  custom  ot  the  service,  or  local 
usage,  has  fixed  other  term  days  and  other  lengdi  of  no- 
tice, or  has  been  opposed  to  the  common  legal  presump- 
tion in  favor  of  tacit  relocation. 

(b)  Indirect  Warning, 
Warning  may  be  given  indirectly. 


1  Hutch,  iii.  7,  §  2,  (ii.  160.)  8  Ibid.  (ii.  167.) 

3  Baird  v.  Lady  Don,  14th  July  1779}  a  case  where  the  master  did  not 

give  the  servant  sufficient  notice,  and  was  therefore  held  liable  in  wages 

and  board  till  the  next  term  after  that  to  which  the  warning  should  have 

been  applied. 
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And  it  is  enough  that  there  be  such  circumstances  as 
necessarily  make  the  parties  aware  of  each  others  inten- 
tions ; 

But  the  taking  of  doubtful  steps  on  either  side,  is  not 
sufficient  to  constitute  fair  warning.' 


SMALL  DEBT  ACT. 

L   Origin  of  Jurisdiction. 

Although  Justices  of  the  Peace  had  no  proper  civil 
jurisdiction,  yet  by  custom  they,  in  some  places,  exercised 
a  power  of  determining  petty  claims  to  the  amount  of  L.40 
Scots,  or  L.3,  6s.  8d.* 

2.  Statutes. 

A  regular  Small  Debt  Court  was  first  erected  by  a  tem- 
porary Statute  (35  Geo.  III.  c.  123),'  and  soon  afterwards 
was  past  the  perpetual  Small  Debt  Act,  39-40  Geo.  III. 
c.  46,*  and  lastly,  the  amended  Act,  6  Geo.  IV.  c.  48, 
under  which  alone  Justices  now  proceed.* 

3.  Division  of  Counties. 

In  order  to  give  effect  to  this  Act,  each  county  may  be 
divided  by  authority  of  the  Quarter  Sessions,  into  dis- 
tricts, in  which  a  Small  Debt  Court  is  to  sit;  notice  of 
such  divisions  and  times  of  courts,  or  changes  in  either, 
being  given  by  advertisement  at  the  doors  of  every  parish 
church  in  the  county,  at  least  two  Sundays  before  the  first 
meeting  so  fixed.^ 


1  McLean  v.  Fyfe,  4th  February  1813. 

S  Hutch,  i.  4,  §  I,  (i.  129.)  3  Ibid.  §  3,  (i.  131.)  «  Ibid.  §  4. 

5  This  act  repeals  the  preceding  one,  but  re-enacts  its  various  provisions, 

with  some  changes.  ^  Act  6  Geo.  IV.  c.  48,  §  21. 
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4.  Quorum, 
Any  two  Justices  form  a  quorum  in  this  court  ^ 
And  for  pronouncing  decrees  in  absence ;  receiving  re- 

toms  of  executions  of  citations,  and  granting  warrants  of 

citation  de  novo^  one  Justice  is  competent.^ 

5.  Disqualification  of  Justices. 

No  procurator  in  any  inferior  court,  nor  the  partner  of 
one,  may  act  as  a  Justice  under  this  Statute.^ 

6.  Justice  of  Peace  Clerk, 

The  Justice  of  Peace  Clerk  names  his  deputy  for  each 
of  these  district  courts. 

And  in  case  of  feiiure,  the  Justices  meeting  in  the  dis- 
trict may  appoint  one,  subject,  however,  to  removal  by 
the  Quarter  Sessions,  which  may  select  one  from  time  to 
time.^ 

7s  Justices  may  Make  Regulations, 

The  Quarter  Sessions  may  make  Rules  for  the  conducting 
of  business  under  this  Act. 

Such  regulations  not  being  alterable  but  by  the  same 
authority,  or  by  the  Lords  of  Session,  or  the  Court  of 
Justiciary  in  Edinburgh  or  on  circuit,  upon  application 
of  any  two  Justices.^ 

8.  Extent  of  Jurisdiction, 

This  court  may  entertain  any  cause  or  complaint,  where 
the  value  in  dispute  does  not  exceed  L.5,  exclusive  of 
expenses. 

9.  Exceptions, 
The  only  exceptions  from  its  jurisdiction  being  ques- 

1  Act  e  Geo.  I V.  c.  48,  §  2.  «  ^  16.         »  §  2?.        *  §  22.         5  §23. 
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tions  affecting  heritable  property  or  rights,  or  regarding 
wills,  testaments,  or  marriage  contracts,  accounts  for  spirit- 
uous liquors,  and  game  debts  of  any  description.^ 

10.  No  Declinature. 

No  persons  are  entitled  to  decline  the  jurisdiction  of 
this  court.  ^ 

IL  Proceedings. 
The  process  under  this  Act  is  very  simple  and  summary. 

(a)  Petition. 

The  pursuer  gives  in  a  petition  or  complaint  (in  a  pre- 
scribed form,)  containing  a  brief  statement  of  the  grounds 
of  action,  and  a  conclusion  against  the  defender.^ 

(b)  Summoning  of  Party ^  8fc. 

The  signature  of  the  Justice  of  Peace  Clerk,  or  his 
deputy,  affixed  to  a  warrant,  (in  prescribed  form)  sub- 
joined to  this  paper,  is  an  authority  for  summoning  the 
defender  to  appear  before  the  next  court  in  his  district, 
not  before  the  sixth  day  thereafter : 

And  also  for  citing  witnesses  for  both  parties,* 
The  defender  is  summoned  by  the  constable  or  p^ce 
officer,  leaving  with  him,  or  at  his  dwelling  house,  a  copy 
of  the  petition  or  complaint,  and  citation,  together  with 
"  a  copy  of  the  account,  document  of  debt,  or  state  of  the 
"  demand  ;  and  also  a  list  of  the  witnesses  to  be  adduced, 
or  a  specification  of  the  other  means  of  probation  to  be 

used.^ 

(c)  Second  Citation. 
If  the  defender  have  not  b6en  cited  personally,  but  only 
at  his  dwelling-house,  and  fail  to  appear,  he  may  be  cited 
again  in  either  way,  by  virtue  of  the  words  de  novo^  written 


1  Act  G  Geo.  IV.  c.  48,  §  26.        «  §  24,        3  §  3,        4  Ibid.       »  Ibid. 
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on  the  original  petition,  and  signed  by  any  single  Justice, 
or  in  the  procedure  book,  and  signed  by  the  Bench. 

The  new  diet  of  appearance  being  any  day  fixed  by 
the  Justices  not  less  than  three  days  after  the  former. 

And  this  second  summons  is  given  under  certification, 
that  the  defender  will,  in  default  of  appearance,  be  held 
as  confest. 

But  if  the  defender  come  forward  at  any  period  before 
his  second  citation,  the  court  may  proceed  with  the  case, 
should  all  parties  be  ready.  ^ 

'  But  the  first  citation  having  been  to  a  diet  not  less  than 
twelve  free  days  afterwards,  and  the  party  not  having 
been  personally  found,  the  constable  may,  without  a  new 
warrant,  cite  him  again,  not  sooner  than  on  the  sixth  day 
after  the  first  citation,  nor  later  than  on  the  sixth  day 
before  the  second  diet.^ 

(d)  Citation  of  Witnesses, 

The  constable  or  officer  must  cite  witnesses  upon  the 
above  mentioned  warrant  of  the  Clerk,  and  this  for  the 
defender  too,  if  he  request  it^ 

And,  on  witnesses  failing  to  appear,  the  party  who 
called  them  may  apply  for  a  fresh  warrant  to  force  their 
attendance,  at  an  adjourned  sitting,  under  a  penalty  of 
not  more  than  20s.  in  case  of  failure  to  attend  without 
just  excuse : 

That  sum  being  recoverable  as  a  small  debt  due  to  the 
party  x;iting  them. 

The  Justices  having  the  option,  however,  of  imprisoning 
the  defaulters  for  not  more  than  ten  days, — provided  that 
the  second  citation  was  given  at  least  six  days  before  the 
diet  of  appearance.  * 


I  Act  6  Geo.  IV.  c.  48,  §  3.  «  §  3.  3^4.  4  ibid. 
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(e)  Duty  of  Officer, 

The  constable  or  officer  must  either  give  in  an  execu- 
tion of  this  citation  of  the  defender,  or  attend  and  swear 
to  his  having  duly  cited  the  latter.^ 

Culpability  on  the  part  of  the  officer,  and  the  return  of 
a  false  execution  by  him,  while  parties  or  witnesses  do  not 
attend,  are  punishable  by  the  Justices  with  a  fine  of  20s. 
to  the  poor,  or  imprisonment  for  ten  days.^ 

(f)  Oral  Pleadings. 

All  causes  under  this  Act  are  conducted  viva  voce,  neither 
pleadings  nor  evidence  being  taking  down  in  writing.' 

(g)  Proof. 

Witnesses  are  examined  upon  oath; 

And  parties  give  their  declarations  or  oaths.^ 

(h)  No  Legal  Practitioner, 

No  legal  practitioner  is  permitted  to  plead  for  either 
party  ^ 

(i.)  Proxy. 

But  the  Justices  may,  according  to  circumstances,  al- 
low a  party  to  be  heard  by  one  of  his  family ;  or  if  the 
party  lives  not  less  than  twenty  miles  from  the  court,  they 
may  admit  a  person  (not  a  legal  practitioner)  holding  a 
written  mandate  from  the  party/ 

12.  Justices  to  Follow  Law, 
In  deciding  questions  under  this  Statute,  Justices  are 
bound  to  follow  the  law,  and  not  their  own  ideas  of  equity. ' 


1  Act  6  Geo.  IV.  c  48,  §  4.  «  §  9. 

3  §  5.  4  Ibid.  S  Ibid.  ^  §1- 

"7  This,  in  spite  of  the  words,  "  to  hear,  try,  and  determine,  as  shall 

^'  appear  to  them  af^reeable  to  equity  and  good  conscience." — §  2.     Hutch. 

i.  4,  §  4,  (i.  133,  &c.) 
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Id.  Exception. 
Yet  the  Act  itself  intrusts  them  with  the  discretionary 
power,  to  order  the  payment  of  a  just  debt  to  be  made  by 
iMtelmentSy  according  to  the  situations  of  the  party  liable. ' 

14.  Judgment  by  Default. 

Jnd^rnient  goes  by  def&ult  against  a  party  who  fails  to 

after  a  first  citation  g^ven  personally,  or  after  a 

giyen  in  either  competent  form,  unless  any  mem- 

^K  of  his  fsunily,  or  other  person  admissible  to  appear, 

pind  and  state  for  him,  or  he  otherwise  transmit  a  valid 

llwiiiP  for  his  nonappearance. 

A  good  reason  will  authorize  the  Justices  to  adjourn  the 


15.  Mecord. 

The  derk  is  ordained  to  keep  a  book,  in  which  he  must 
enter  the  petition  and  the  date  of  its  being  lodged,  to- 
gether with  every  deliverance  of  the  court,  and  its  final 
deeree  with  the  date  thereof;  and  the  last  is  to  be  signed 
by  both  Justices  if  but  two  judge ;  or  by  the  preses,  if  more 
than  two  be  on  the  bench.'     See  Appendix. 

16.   Warrant  of  Execution. 

A  copy  of  the  decree,  containing  warrant  for  diligence 
igiinst  the  effects  or  person  of  the  debtor,  being  annexed 
by  the  .derk  to  the  principal  petition  or  complaint,  forms 
iwarraM#9r  execution,  after  six  free  days,  to  be  reckoned 
from  the  date  of  the  decree  if  passed  in  presence  of  the 
debtor,  or  from  the  date  of  a  charge  (of  six  days)  being 
given  him  personally,  or  at  his  dwelling-house,  if  the  judg- 
ment were  pronounced  in  his  absence.'^ 


lAct6G«o.IV.  C.48,  §11.  <  §  6.  '  §  10.  «  Ibid. 
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17.   Rehearing  of  Case  Decided  in  Absence, 

(a)   On  Defender's  Prayer. 

A  case  wherein  decree  iii  absence  has  been  given^  may 
be  reheard  upon  the  following  court  day,  on  application  of 
the  defender,  if  he  consign  in  the  clerk's  hands  the  sum 
decerned  for,  and  give  intimation  to  the  pursaer  once 
personally,  or  twice  at  his  dwelling-place,  before  expiry 
of  the  days  of  charge  upon  the  decree. 

(b)   On  Pursuer^ s  Prayer.  tiJl; 

And  the  like  may  take  place  on  prayer  of  the  pursu^, 
giving  the  same  notice,  and  consigning  with  the  clerk,  for 
the  defender's  behoof  to  meet  his  previous  expenses, 
2s.  6d. ' 

18.  Fees. 

The  fees  are  fixed  by  the  Act  itself.     See  Appendix. 

But  the  Justices  are  authorized  to  modify  them  in  very 
trifling  cases,  or  where  several  defenders  are  included  in 
one  process.* 

19.  Penalties  for  Over  Exaction. 

Any  officer  exacting  fees  not  authorised  by  the  Act,  is 
liable  in  a  penalty  of  not  above  L.5,  or  not  above  20s.  re- 
spectively, according  as  he  is  (1.)  a  clerk  or  depute-clerk, 
or  (2.)  a  constable  or  other  officer.  .^ 

The  penalty  being  recoverable  before  the  Jwtices  in 
Quarter  Sessions,  or  district  meeting,  on  complaint  of 
party. 


I  Act  6  Geo.  IV.  c.  48,  §  8.  There  appears  to  be  nothing  in  the 
Statute,  therefore,  to  admit  of  the  pursuer  remedying  the  effects  oi  his 
own  absence,  without  paying  the  above  sum  of  28.  6d.  '  §  ^^ 
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20.  Diyfosal  ofPtnalties, 
And  the  amount  i«  to  go,  all  or  p&rtly,  to  the  party  or  the 
poor,  or  both,  as  the  Justices  see  fit. ' 

':j^j    y  2L  No  Review^  but  Reduction. 

No  mode  of  review  or  appeal  is  competent,  except  re- 
duction in  the  Court  of  Session ;  «» 

(a)  On  What  Grounds^ 
it  upon  *^  alleged  iniquity  or  oppression."* 


«9pl'it  has  been  heldy  that  the  iniquity  must  be  a|>pa- 
refli'  and  that  there  must  be  a  distinct  allegationof  malus 
animus  in  the  Justices.^ 

(b)   Time. 

And  reduction  must  be  brought  within  a  year  after  de- 
cree^^  on  finding  sufficient  security  for  expenses.^ 

22.  If  Justices  Exceed  Powers^ 

Should  Justices  exceed  their  powers  under  the  Statute, 
it  would  appear  competent  to  take  the  matter  before  the 
Supreme  Court,  by  suspension  or  advocation. ' 

23.  Magistrates  of  Edinburgh. 

This  Statute  authorises  the  Magistrates  of  Edinburgh 
to  decide,  as  Justices,  all  petty  causes  of  no  higher  value 
than  L.4a^|cots,  or  L.d,  6s.  Sd.^ 


1  Act  6  Geo.  IV.  c  48,  §  19.  2  §  14. 

3  Case  of  Johnston  v.  Kellow,  19th  January  1801. 

^  Case  of  SempiH  v.  Alexander,  19th  January  1810. 

5  Act  6  Geo.  IV.  c.  48,  §  14.  «  §  15. 

'7  The  Court  of  Session  entertained  one  case,  brought  before  them  by 
advocation,  under  the  temporary  Small  Debt  Act.  See  Hutch,  i.  4,  §  4, 
(i.  153.)  and  case  of  Anderson  and  Others  o.  Feuars  in  Dalvil.  Hutch. 
uttup.  (i.  141,  2,  and  note.)  ^  Act  §  21. 
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24.  Poinding. 
Poinding  under  this  Act  is  very  summary.' 

(a)  Proceedings. 

The  goods  poinded  are  to  be  taken  by  the  constable  to  the 
nearest  market  town,  kirk  town,  or  village  in  the  parish,  andL 
after  being  appraised,  are  to  be  sold  by  roup,  at  the  cross  oi* 
other  most  public  place,  between  eleven  and  twelve  o'clock, 
in  the  day,  after  an  hour's  notice  given  by  the  cri^..  j^. 

But  when  the  place  of  sale  is  not  a  market  toi 
must  be  at  least  two  days  previous  notice,  at 
the  parish  church  after  forenoon  service.* 

A  constable  may  act  herein  as  auctioneer,  although  not 
licensed  as  one. '  ^, 

(b)  Settlement  after  Sale.  >t^ 

After  sale,  the  overplus  of  the  price,  if  any,  aftei^e- 
duction  of  the  expenses  of  the  poinding  and  sale,  is  to-  be 
returned  to  the  owner. 

(c)  In  Case  of  no  Sale. 

If  the  effects  be  not  sold,  the  constable  delivers  them,  at 
their  appraised  value,  to  the  creditor,  to  the  extent  of  the 
debt  and  of  the  above  expenses.* 

'2.5.  Report  of  Poinding.  r 

All  executions,  by  poinding  or  imprisonment,  must  be 
reported  by  the  officer  next  court  day,  either  ^erbally  or 
in  writing,  as  the  Justices  please.^ 

In  cases  of  poinding,  the  appraised  value  of  the  goods, 
the  prices  they  brought,  and  all  expense,  &c.,® 

And  in  case  of  imprisonment,  the  jail  must  be  named.' 

For  Forms  required  by  this  Act,  See  Appendix. 


1  Act  6  Geo.  IV.  c.  48,  jj  12.  «  Ibid.  8  §  26.  ^*  Ibid. 

A  §  13.  6  Ibid.  'i  Ibid. 
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SOLDIERS. 

I.  GENERAL  RULES. 

1.   Who  are  Soldiers. 

Under  the  term  soldiers,  are  comprehended  all  persons 
in  his  Majesty's  land  forces,  except  militia,  yeomanry,  or 
v^nteeng,  unless  where  these  are  expressly  included.* 

2.  In  Civil  Matters. 


(a)  Debt. 

» 

la  civil  matters, 

ooldiers  are  exempt  from  personal  arrest  for  debt,  unless 
thi^be  sworn  to  amount  to  L.«^.^ 

(b)  Apprentice. 

No  soldier  may  be  reclaimed  from  the  army,  on  the 
grounds  of  breach  of  contract,  except  an  apprentice  inden- 
tured for  not  less  than  four  years,  who  may  be  returned 
to  his  master  till  the  end  of  his  apprenticeship,  when  he  is 
again  considered  as  enlisted.^ 

•  ^  3.  Criminal  Cases. 
In  criminal  matters, 

'*^    (a)  Power  of  Ordinary  Courts. 
Soldien  are  liable  to  trial  by  the  ordinary  courts,  for 
crimes  or  offences  not  of  a  military  kind* 

*  See  the  language  of  the  Mutiny  Act. 

s  Mutiny  Act,  1  WilL  IV.  c.  15,  §  3.  The  sum  was  formerly  L. 20. 
See  Hutch,  v.  5,  §  2,  (iii.  40,  1.) 

3  Hutch,  ut  sup,  (iii.  33—6.)  But  the  term  for  which  the  apprentice 
must  be  bound  is  now  reduced  to  four  years — it  was  seven  when  Hutche- 
son  wrete. 
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And  when  accused  of  such  ofFeDces,  their  officers  must 
aid  in  delivering  them  up  to  the  civil  power.  * 

[The  chief  regulations  respecting  soldiers  are  embodied 
in  the  Mutiny  Act,  passed  annually;  and  as  changes  are, 
from  time  to  time  made  in  it,  Justices  ought  to  refer  to 
the  latest  act  in  any  matters  of  importance.  But  the  act 
I  Will.  IV.  c.  15,  has  been  little  altered  as  yet]* 

II.    ENLISTMENT. 

1 .  Assent  of  Recruit.  '^ 

Whoever  is  enlisted  as  a  soldier,  must,  within  fMir 
days,  but  not  sooner  than  twenty-four  hours  after,  go,  with 
one  of  the  recruiting  party,  before  a  magistrate,  and  either 
dissent  from  or  confirm  his  enlistment' 

The  magistrate,  in  such  cases,  must  not  be  a  military 
officer. 

2.  Smart  Money, 

If  the  man  declare  his  dissent,  he  must,  within  twenty- 
fours  thereafter,  pay  20s.,  (which  includes  the  earnest), 
besides  the  rate  of  subsistence  money,  and  allowance  for 
small  beer  due  since  his  enlisting ; 

And  on  such  declaration  and  payment  he  is  to  be  dis- 
charged. 

But  if  he  do  not  make  this  payment  within  the  stated 
time,  he  is  to  be  held  as  enlisted. 

(If  none  of  the  party  can  be  got  to  aooompuy  him,  he 
may  go  alone  before  the  magistrate,  if  within  fonr  days 
from  enlisting,  and  pay  the  smart-money,  &c.  to  him  : 


1  Hutch.  ▼.  3,  §2,  (Hi.  40.) 

2  Except  as  to  the  penalty  for  purchasing  soldiers'  clothes,  &c  by  3  &  4 
M^ill.  IV.  c  6,  §  65,  77. 

3  See  Mutiny  Act,  and  Hutch,  uisup,  (iii.  28 33);  but  the  Imttor  must 

not  now  be  implicitly  relied  upon. 
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And  the  ma^trate  is  to  retain  the  same,  till  pfoperly 
claimed.) 

A  person  who  has  got  enlisting  money  and  absconds,  is 
held  to  be  enlisted. 

.      .  ,  3.  Swearing  of  Recruit. 

When  a  person  enlisted,  and  declaring  himself  to  be  vo- 
luntarily so,  or  being,  as  above,  held  in  law  to  be  duly  enlist- 
edyiB  before  a  Justice,  the  latter  must  put  certain  questions, 
lined  in  a  schedule  annexed  to  the  Mutiny  Act), 
or  cause  to  be  read  over  to  him  certain  parts  of  the 
of  war,  and  then  administer  the  proper  oaths,  all 
it  appointed  by  the  Mutiny  Act.  See  Appendix. 
If  the  person  will  not  take  the  oath,  the  officer  enlisting 

may  detain  him  till  he  do  so. 
'The  twenty-four  hours  for  deliberation,  being  reckoned 
from  the  time  of  the  person's  being  desired  to  go  before  a 
Magistrate,  not  from  the  date  of  his  first  enlisting.  ^ 

The  Justice  must  give  a  certificate  Qn  a  prescribed  form) 
of  the  person's  being  enlisted  and  sworn.     See  Appendix. 

Justices  must  transmit  to  the  Secretary  at  War,  a  dupli- 
cate of  certificate  of  the  name  and  abode  of  any  person 
who  enlists  and  absconds. 

4.  Apprentice  Enlisting. 

An  apprentice  enlisting,  and  falsely  stating  himself  not 
to  be  indentured,  iis  punishable  for  fraud ; 

And  nwy  be  claimed  by  his  master; 

And  a  Justice  may  commit  him  for  trial. ^  See  Ap- 
prmtice. 


A  So  found  by  tbe  Court  of  S^ession  in  the  case  of  Low  v,  Drummond, 
ISth  July  1778.     Hutch,  v.  3,  §  2,  (iii.  32,  3,  footnote  a.) 
S  Hutdi.  ut  tup.  (iii.  33—6.) 
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A  master,  consenting  to  his  apprentice's  enlistment,  may 
receive  part  of  the  bounty. 

5.  Servant  Enlisting. 

A  servant  who  enlists,  gets  wages  up  to  the  date  of  his 
enlistment,  as  modified  by  a  magistrate.^     See  Servant. 

And  if  the  amount  be  not  paid  in  four  days,  it  may  be 
levied  by  distress. 

6.  Militiaman  Enlisting. 

A  militiaman  cannot  properly  enlist.* 

Hence,  every  recruit  is,  at  attesting,  made  to  declare, 
that  he  is  not  in  the  militia ;  and  on  conviction  before  a 
Justice  of  false  denial  of  being  a  militiaman,  he  may  be 
committed  to  jail  for  not  above  six  months,  besides  any 
other  punishment  he  may  incur. 

But  such  a  person  is  liable  to  serve  in  the  regular  army, 
when  his  militia  corps  is  disembodied,  and  after  his  time 
in  the  militia  is  expired.^ 

7.  East  India  Service. 

With  regard  to  enlistment  in  the  service  of  the  Hon- 
orable East  India  Company,  all  the  above  rules  apply; 
but  a  particular  oath  is  required  to  be  taken  by  recruits.^ 

III.    DESERTION. 

I.  Apprehension  of  Deserters. 

Any  military  officer  or  soldier,  or  any  constable  of  the 
place,  may  seize  a  person  suspected  of  desertion,  (under 


1  Hutch.  V.  3,  §  2,  (iii.  36.) 

3  Mutiny  Act  1  WiU.  IV.  c.  15,  §  71.  ^  See  Mutiny  Act. 

^  Hutch,  ut  sup,  (iii.  81,  and  note  a.)    Acts  30  Oeo.  III.  c.  109.    50 
Geo.  III.  c.  87. 
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which  is  included  the  joining  a  different  regiment,)  and 
bring  him  before  a  Justice ; 

Who,  on  the  party's  confession,  or  oath  of  one  witness, 
or  iqxm  his  own  knowledge,  may  commit  him  to  jail : 

Transmitting  a  report  (in  a  certain  form)  to  the  Secre- 
tary at  War.  *     See  Appendix. 

2.  Reward, 

On  apprehension  of  a  deserter,  the  Justice  cognizant 
Ihereof,  is  to  report  the  matter  to  the  Secretary  at  War, 
viio  is  to  send  an  order  for  a  reward,  not  exceeding  40s., 
4Koording  to  the  circumstances  of  the  case.^ 

3.  Penalty  for  Aiding  Deserters. 

Whoever  conceals  or  aids  a  deserter,  forfeits,  on  convic- 
tion by  oath  of  one  witness  before  a  Justice,  L.20,  half  to 
die  informer  and  half  to  the  commanding  officer  of  the 
deserter's  regiment,  recoverable  by  distress.' 

In  de£Eiult  of  payment  within  four  days  after  conviction, 
OT  failing  distress,  the  offender  is  to  be  committed  to  jail, 
by  the  Justice,  for  six  months. 

4.  Search  for  Deserters. 

A  Justice  of  Peace  may  grant  warrant  for  searching 
dwelling-houses,  &c.  for  deserters. 

But  any  commissioned  officer  entering  or  breaking 
<q|)en  a  dwelling-house  or  out-house,  without  such  warrant, 
forfeits  L.20> 


1  Huuh.  ▼.  3,  §  2,  (iii.  44,  5.) 

t  MuUny  Act,  1  WilL  IV.  c.  15,  §  22. 

S  The  poudties  are  higher  than  those  stated  by  Hutch,  ut  sup.  (iii.  45.) 

^  Hatch,  uisup. 

Y 
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IV.    FURLOUGH. 

1.  When  to  be  Extended  by  Justices, 

If  any  noncommissioned  officer  or  private,  on  furlough, 
(or  leave  of  absence)  require  the  time  to  be  extended, 
through  sickness  or  other  necessary  cause,  he  may  state 
the  same  to  a  Justice  of  Peace,  who,  in  the  absence  of  mi- 
litary officers  competent  thereto,  may  extend  the  fur- 
lough, sending  notice  to  the  commanding  officer,  if  known^ 
or  else  to  the  agent  of  the  regiment. 

2.  Limit  of  Extension, 

But  no  such  extension  to  be  for  above  a  month,  without 
approval  of  the  commanding  officer  of  the  district.^ 

V.   BILLETTING. 

1.  How  Ruled. 

The  quartering  or  billetting  of  soldiers,  is  ruled  by  the 
laws  in  force  before  the  Union  5^ 

2.  Disqualification  of  Justices, 

But,  by  the  Mutiny  Act,  any  Justice  being  a  militi^ry 
officer,  is  disqualified  from  acting  in  regard  to  billetting.^ 

3.  Local  Quarters, 

(a)  Where.  :/:::. 

Local  quarters  must  only  be  in  Royal  Burghs,  burghs  of 
regality,  or  chief  market  towns.* 


1  Hutch.  V.  3,  §  2,  (iii.  46,)  where  (he  limitation  of  tiioe  to  one  ttiditth 

is  not  mentioned.  2  Hutch.  tU  sup.  §  3,  (iti.  47,  64l) 

3  Act  1  Will.  IV.  c.  16,  §  52.      *  Act  1698,  c.  9.  Hutch,  ui  tup.  (iii.  6i.) 
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(b)  Who  Liable. 
But  all  inkabitaiits  of  these  are  liable,  except  school- 
Hiasters,  widows,  unmarried  women,  and  paupers.^ 

4.  Transient  Quarters. 

Justices  may  quarter  soldiers  in  country  villages,  ex- 
citing only  the  persons  above  exempted  :^ 

But  in  cases  of  necessity,  these  restrictions  may  be 
passed  over.^ 

5.  Furnishings. 

(a)  Coal  and  Candle, 

Neither  coal  nor  candle  is  necessarily  to  be  furnished 
to  common  soldiers,  except  according  to  the  ordinary 
manner  of  domestics  in  the  house.^ 

(b)  Fodder. 

Fodder  for  horses  must  be  bought  with  ready  money, 
when  not  procured  by  the  commissaries. 

6.  Payment. 

The  landlord  of  quarters  must  be  fully  paid,  at  the  com- 
mon country  rates,  for  all  meat  and  drink  furnished  to 
soldiers,  once  a  week  in  local,  and  before  removal  in  tran- 
sient quarters.' 

7.  Case  of  Non-Payment. 
In  case  of  non-payment  of  furnishings,  or  of  damage 


2  Hutch,  y.  3,  §  2,  (iii.  53,  4.) 

8  Ibid,  and  case  of  Crawford  v.  Wilson,  3d  June  1794. 

3  Case  of  Boswell  V.  Magistrates  of  Cupar,  10th  July  1804. 

4  Act  1698,  c  9.     Hutch,  utsup.  (iu.  51,  2.) 

&  Act  1693,  c  4.     Hutch,  utsup.  (iii.  48,  and  note  a.) 
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done,  the  landlord  may,  by  his  own  oath,  or  that  of  wit- 
nesses, shew  the  amount  to  any  Justice  of  Peace,  who 
shall  give  him  a  declaration  of  the  value,  to  be  then  re- 
covered from  the  collector  of  cess  or  excise.  ^ 

8.  Offence  hy  Soldiers  in  Quarters. 

Soldiers  committing  any  abuse  in  quarters,  may  be  com- 
plained of  summarily  to  Justices  of  Peace,  instead  of  their 
own  officers.^ 

9.  Lodging  Money. 

For  mere  lodging,  officers  pay  nothing,  when  regularly 
billetted,  except  in  the  suburbs  of  Edinburgh.' 

But  for  the  men,  an  allowance  is  given  for  every  two,  of 
Is.  6d.  per  week,  if  they  stay  so  long,  or  of  2d.  per  night, 
if  for  less  than  a  week.* 

VI.    CONVEYANCE  OF  TROOPS. 

1.  How  Ruled. 
The  old  laws  also  regulate  the  conveyance  of  troops.^ 

2.  Impress  of  Horses^  Sfc. 

In  landward  districts,  Justices  of  Peace  are  to  authorise 
the  pressing  of  horses,  &c.  for  the  use  of  troops  marching.^ 

3.  Time. 

But  such  horses,  &c.  may  not  be  detained  for  more 
than  one  day's  march. 


1  Act  1693,  c.  4.     Jlutch  v.  3,  §  2,  (iii.  49,  50.) 

2  Ibid.  Hutch,  ut  sup.  (iii.  62.)  3  Mutiny  Act.  4  ibid. 
^  Act  1693,  c.  4,  which  confirms  an  Act  of  Privy  Council,  14th  February 

1693.     Hutch,  ut  sup,  (iii.  48,  note  a.)  ^  Ibid* 
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4.  Damage. 
And  if  injured,  the  value  of  the  horse,  &c  may  be 
shewn  to  Justices,  (as  furnishing  due,  or  damage  done  by 
soldiers,   See  Ahove^)  who  certify  it,  in  order  to  its  re- 
covery. 

5.  Allowances. 

The  allowances  paid,  are,  for  horse,  cart,  and  men,  9d. 
per  mile  for  carrying  15  cwt,  and  Is.  per  mile  for  20  cwt^ 

6.  Tolls. 

As  to  toll  dues,  they  are  regulated  by  the  Turnpike 
Act.     See  Act  1  &  2  Will.  IV.  c.  43. 

7.  Ferries. 

In  crossing  regular  ferries,  the  officers  in  command  of 
troops  marching,  may  cause  them  to  be  taken,  as  passen- 
gers, or  by  hiring  boats  for  them,  for  half  fare  in  either 
case.^ 

At  other  ferries,  boats  must  be  agreed  for. 

But  Justices  should,  of  course,  in  case  of  refusal,  autho- 
rise boats  to  be  pressed,  on  payment  of  a  fair  hire. 

VII.    PASSES  FOR  soldiers'  WIVES,  &C. 

1.  Duplicates. 

For  passing  wives,  or  widows  and  children  of  soldiers, 
to  their  homes,  when  the  regiment  is  going  abroad,  or 
the  soldiers  have  died,^ 


^  This  is  the  present  rate;  the  old  allowance  was  l^d.  per  mile,  for  each 
man  with  a  horse. 
«  Mutiny  Act,  and  Hutch,  v.  3,  §  2,  (iii.  39,  40.) 
3  Act  58  Geo.  III.  c.  92. 
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The  commanding  officer,  who  makes  to  the  Secretary 
at  War  a  return  respecting  such  persons,  famishes  them 
with  a  duplicate,  certifying  their  relationship  to  the 
soldier.  ^ 

'2.  Passes. 

This  duplicate  being  carried  to  a  neighbouring  Justice, 
he  is  to  fill  up  the  engraved  pass,  received  by  him  from 
the  War  Office,  and  is  to  mark  upon  it  a  route,  and  rate  of 
allowance  per  mile,  not  above  l-Jd.  for  the  woman,  and 
Id.  for  each  child,  and  is  to  give  the  pass  to  the  soldier's 
wife,  &c.^ 

3-  Effect  of  Pass. 

On  production  of  this  pass  to  the  kirk-treasurer  of  the 
place,  the  bearer  receives  the  allowance  necessary  to  carry 
her  on,  for  not  above  eighteen  miles,  and  so  on.' 

4.  Detention  of  Pass-Bearer. 

If  the  bearer  of  such  a  pass  be  detained  beyond  a  night, 
in  any  place,  through  sickness,  contrary  winds,  or  other 
reasonable  cause,  a  Justice,  on  being  satisfied  of  the  fiEUsts, 
by  examination  upon  oath,  is  to  give  her  an  order  upon  the 
kirk-treasurer,  (or,  if  at  the  place  of  embarkation,  on  the 
district  paymaster,)  for  a  shilling  for  herself,  and  sixpence 
for  each  child  per  day,  during  her  unavoidable  detention.'* 

&•  PasS'Bearer  to  Obey  Rules. 

Persons  holding  passes,  but  not  obeying  the  rules  in 
regard  to  them,  may  be  passed  home  as  vi^rants.^ 

VIII.  CHELSEA. 

A  Justice  who  is  applied  to  for  any  voucher  required 


1  Act  58  Geo.  III.  c.  92,  §  3,  §  8.       2§4.       3§5,        4§9.         ft§ll. 


SOLDIERS.  887 

by  the  reg^ulations  of  Chelsea  Hospital,  may  inquire  into 
the  tmth  of  the  matter,  by  oath  of  the  applicant,  and 
being  satisfied,  may  testify  to  that  effect  on  the  back  of 
the  voncher.^ 


IX.    OFFENCES  CONNECTED  WITH  ARMY. 

1.  Buying  Military  Clotking^  Sfc. 

The  knowingly  receiving  from  any  soldier  or  other  per- 
son, of  arms,  clothes,  &c.  belonging  to  the  King,  or  of  regi- 
mental necessaries,  meat,  &c  furnished  to  the  troops ; 

2.  Altering  Cohr  of  Clothes. 
Or  the  altering  of  the  color  of  such  military  clothing ; 

3.  Buying  Forage. 

Or  the  knowingly  receiving  from  a  soldier  any  forage 
meant  for  a  horse  belonging  to  the  King ; 

4.  Aiding  Soldiers  in  Disposed  of  the  Above. 

Or  the  aiding  or  enticing  of  a  soldier  to  dispose  of  any 
of  the  above  articles ; 

5.  Penalty. 

Is  an  offence  punishable  with  a  penalty  of  firom  L.5  to 
L.20,  and  treble  the  value  of  the  article. 

6.  One  Justice. 
To  be  awarded  by  any  Justice  of  Peace, 

7.  Proof. 
On  coDyiction  upon  oath  of  one  witness, 

1  Act  46  Geo.  III.  c.  69,  §  10.     Hutch  v.  3,  §  4,  (iii.  58.) 
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8.  How  Leviable. 
And  leviable  by  distress  and  sale.' 

9.  Disposal  of  Penalties^ 

The  one-half  of  penalty  to  go  to  the  informer,  and  the 
other  half,  with  all  the  treble  value  of  articles,  to  the 
agent  for  the  recruiting  service  in  London. 

And  any  Justice  making  such  an  award,  is  to  report  the 
same  within  four  days  to  the  Secretary  at  War. 

10.  Non-Payment 

In  default  of  payment  within  four  days  after  conviction, 
Or  failing  distress,  the  Justice  may  commit  the  offender 
to  jail  for  three  months.* 

1 1 .   Officer  Killing  Game, 

The  offence  of  killing  game  or  fish  without  leave,  is, 
when  committed  by  an  officer,* 

J  2.  Penalty, 
Punishable  with  a  fine  of  L.5  to  the  poor  of  the  place. 

13.  One  Justice, 
To  be  awarded  by  one  Justice, 

14.  Proof, 

On  conviction  upon  oath  of  one  witness.'  See  Game, 
VI.  §  1,  2,  p.  107. 

1  Mutiny  Act  3  &  4  Will.  IV.  c.  6.  2  Ibid.  §  77. 

3  Mutiny  Act  1  Will.  IV.  c.  15,  §  67. 

*  N.  B — The  old  penalty  in  case  of  the  like  offence  by  private  soldiers, 
is  omitted  in  the  more  recent  Mutiny  Acts— a  change  which  unluckily  was 
not  adverted  to  before  the  title  Game  had  been  printed  off.  The  state- 
ment in  Game  vi.  §  1,  2,  3,  (p.  107,)  is  therefore  erroneous,  in  so  far  as 
regards  common  soldiers. 
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X.    CANTEENS. 

Two  Justices  may  ^rant  a  certificate  for  selling  excise- 
able  liquors,  to  any  holder  of  a  canteen  under  authority 
from  the  Ordnance  Department,  at  any  time  of  year,  and 
without  any  notice.' 

SPIRITUOUS  LIQUORS. 

1.  No  Action  for  Price, 

By  the  Small  Debt  Act,  any  action  for  the  price  of 
l^irituous  Liquors  is  incompetent  to  be  brought  before 
Justices.^ 

2.  No  Pledge  for  Price, 

(a)  Penalty  by  Tippling  Act 

By  the  Statute  24  Geo.  II.  c.  40,  commonly  called  the 
Tippling  Act,  any  retailer  of  spirits  receiving  a  pawn  for 
their  price  must  redeliver  the  article  pledged, 

And  forfeit  40s.  for  each  oflFence. ' 

(b)  Justices  Jurisdiction, 

To  be  awarded  by  one  Justice  of  Peace  of  the  place,* 
And  leviable  by  his  warrant^ 

(c)  Disposal  of  Peiialty, 

The  penalty  being  divided  between  the  informer  and 
the  poor  of  the  parish.^ 


1  Mutiny  Act,  1  WiU.  IV.  c.  15,  §  72.  «  «  Geo.  IV.  c  48. 

3  Act  24  Geo.  II.  a  40,  §  12. 

i  Ibid.  ^  Ibid.  6  Ibid. 
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3.  No  Spirits  to  be  Sold  in  Jails. 

(a)  Rule. 

Spirits  may  not  be  sold  in  any  jadi,  herose  of  correction, 
or  poor's-hoose,  or  brought  into  tbe  same,' 

(b)  Exception, 

Unless  by  a  physician's  prescription,  and  from  a  regular 
apothecary's  shop,* 

(c)  Penalty. 

Under  penalty,  on  the  officer  of  the  jail»  &c.,  of  L.100 
(recoverable  in  Exchequer)  for  the  first  offence,  and  loss 
of  office  for  the  second.' 

(d)  Search  of  Jail. 

On  sworn  information  that  spirits  are  sold  in  a  jail, 
any  Justice  may  enter  and  search^  or  grant  warrant  to  a 
peace  officer  to  do  so  :* 

And  to  seize  and  destroy  any  spirits  found  there  against 
law.* 

(e)  Attempted  Offence. 

Any  person  attempting  to  carry  spirits  secretly  into  a 
jail,  may  be  carried  by  any  officer  thereof  before  a 
Justice  ;^ 

(a)  Proof. 
Who  on  oath  of  one  witness  may  convict,  "^ 

(b)  Penalty. 
And  award  against  the  offender  a  fine  of  from  L.10  to 


1  Act  24  Geo.  II.  c.  40,  §  13.     Hutch,  iii.  11,  §  3,  (il.  276,  «.) 

2  Ibid.     3  Ibid.     4  Ibid.  §  14.      *  Ibid.     6  Ibid.  §  15.       7  Ibid.     9  Ibid. 
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(c)  Disposal  of  Penalty. 
To  be  divided  between  the  informer  and  the  poor  of  the 
jail.' 

(d)  NanrPayment  of  Penalty. 

In  de&ult  of  immediate  payment,  the  offender  is  to  be 
ciMnmitted  to  prison  for  any  period  under  three  mondis.* 

(f)  Rules  in  Jails. 

A  fair  copy  of  these  roles  must  be  hung  up,  and  renew- 
ed, when  necessary,  in  a  conspicuous  place  in  every  jail.* 

(a)  Penalty  for  Neglect. 

Under  penalty  on  the  chief  officer  of  the  jail,  of  40s.  for 
eadi  offence* 

(b)  Proof 

Any  Justice  may  convict  on  oath  of  one  witness  ;^ 
Or  upon  his  own  finding,  that  such  a  copy  is  not  imme- 
diately shown,  on  his  demand,  in  the  jail.^ 

(Any  Justice  being  entitled  to  enter  the  jail  and  ask  to 
see  the  said  rules.)  ^ 

(c)  Disposal  of  Penalty. 

The  penalty  to  go  to  the  informer  and  the  poor  of  the 

jaiL« 

Or  whoUy  to  the  latter,  where  there  is  no  informer.' 
Respecting  Licenses  to  sell  spirituous  liquors.  See  Ale- 

novses. 


I  Act  24  Geo.  II.  c  40,  ^  15.  2  Ibid.  3  Ibid.  §  16. 

*  Ibid.  5  Ibid.  6  Ibid.  7  Ibid.  8  ibid.  »  Ibid. 
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SPUILZIE. 

1.  Definition, 

Spuilzie  is  a  civil  wrong  relating  to  moveables  ;^ 
And  consists  in  forcibly,  or  without  order  of  law,  dis- 
possessing any  person  of  a  moveable  subject  in  his  law- 
ful possession.^ 

2.  Action  of  Spuilzie. 

(a)  Time. 

If  action  be  brought  within  three  years  (beyond  which  it 
prescribes,)^   See  Prescription^  n.  §  6,  (a), 

(b)   Claim. 

The  pursuer  may  claim  not  only  repossession,  or  the 
value  of  the  subject,  but  also  the  profits  which  he  might 
have  drawn  from  it  (called  the  violent  profits). 

(c)   Oath  in  Litem. 

And  the  amount  claimed,  may  be  estimated  by  the  pur- 
suer's oath  in  litem.^ 

3.  Ordinary  Action. 

Beyond  three  years  after  the  spoliation,  action  lies  for 
nothing  more  than  restitution  and  ordinary  damage.^ 


1  Ersk.  Inst.  iii.  7,  §  16.     Princ  W.  1,  §  20. 

2  Ibid.     ibid.  3  Ibid.     ibid.  «  Ibid.     ibid. 
5  Ibid.     Princ  iii.  7,  §  5. 
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STAGE  CARRIAGES,  POST  HORSES,  AND  POST 

CARRIAGES. 

Acts. 

Stage  Carriages  are,  along  with  Post  Horses  and.  Post 
Canriages,  now  regulated  by  the  Acts  1  &  2  Will.  IV.  c 
120,  and  3  &  4  Will  IV.  c.  48,  the  latter  of  which  makes 
Mmie  alterations  in  the  former. 

Jurisdiction  of  Justices, 

Under  these  Acts  any  penalties,  not  exceeding  L.20, 
may  be  recovered  before  one  Justice  of  Peace.  * 

1.    STAGE  CARfilAGES. 

1.  Definition, 

A  Stage  Carriage  is  any  one  moved  by  animal  power 
along  any  road  (other  than  a  railway)  at  the  rate  of  three 
miles  or  more  per  hour,  the  passengers  paying  certain  fares 
for  their  places.* 

2.  What  is  to  he  Deemed  a  Stage  Carriage, 

And  any  carriage  conveying  passengers  for  hire,  and 
having  on  it  any  numbered  plate  or  imitation  of  such  as  is 
required  by  the  Act ;  or  having  painted  on  it  any  of  the 
particulars  directed  by  the  Act,  is  to  be  deemed  a  stage 
carriage.' 

3.  Requisites  for  Stage  Carriages. 

A  lawful  stage  carriage  must  be  duly  licensed,  and  have 
the  plates  fixed  on  it,  and  the  particulars  painted  on  it 
that  are  directed  by  the  Act^ 

^  Aec  1  ft  2  WilL  IV.  c.  120,  §  103.  *  Ibid.  §  5. 

*  Ibid.  §  7.  *  Ibid.  §  G. 
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4.  Licenses  for  Stage  Carnages. 

(a)  By  whom  Granted, 

The  Commissioners  of  Stamps  give,  or  authorise  to  be 
given,  stage  carriage  licenses.' 

(b)  Omission  ofNam^  on  Application  for  License, 

In  applying  for  a  license,  the  omission  of  the  name  of 
any  proprietor  of,  or  partner  in  keeping  the  stage  carriage, 
is  punishable  with  a  forfeiture  of  L.IO.* 

5.  Plates  for  Stage  Carriage. 

(a)   Unauthorised  Person  not  to  Keep  Plates. 

Any  person  refusing,  or  neglecting  for  five  days,  to  de- 
liver up  to  the  Commissioners  of  Stamps  any  stage  car- 
riage plate  or  plates,  which  may  have  come  into  his  pos- 
session, forfeits  L.20.' 

(b)  Placing  of  Plates. 

The  two  plates  on  a  stage  carriage,  are  to  be  placed  one 
upon  each  side,  on  the  upper  fore  quarter,  in  the  angle  ad- 
joining the  door ;  or  if  there  be  no  upper  fore  quarter, 
then  on  the  centre  pannel  of  each  side  door;  or  if  there  be 
only  one  side  door,  then  one  on  its  centre  pannel,  and  the 
other  on  a  conspicuous  part  of  the  opposite  side  of  the 
carriage ;  or  if  there  be  no  side  door,  then  one  plate  is  to 
be  put  on  a  conspicuous  part  of  each  side  of  the  carria&fe. 
The  Commissioners  of  sLps,  or  their  officer,  beingTn- 
titled  to  direct  the  plates  to  be  otherwise  placed.  ^ 

(c)  Every  Stage  Carriage  to  have  Proper  Plates^  tfc. 

Whoever,  as  sole  or  part  owner,  uses  a  stage,  carriage 
without  license,  or  without  the  proper  plate,  or  the  plates 

'  Act  1  &  2  Will.  IV.  c.  120,  §  8.  «  §  9.  »  §  24.  *  §  26. 
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baving  the  number  or  device  obliterated  or  obscured,  or 
who  neglects  for  a  week  after  notice  to  give  up  plates  that 
are  recalled,  forfeits  L.20.^ 

(d)  Seizure  of  Plates, 

Stage  carriage  plates  used  or  detained  by  a  person  who 
had  no  licence,  or  whose  licence  is  no  longer  in  force ;  or 
whose  plates  have  been  recalled,  or  any  forged  plates,  may 
be  seized  by  any  officer  of  stamps,  constable,  peace  officer, 
or  toll  gate  keeper ;  and  any  one  obstructing  such  seizure 
forfeits  L.20.* 

6.   Who  Deemed  to  Have  no  License, 

Whoever,  having  a  licence,  uses  his  stage  carris^e  con- 
trary thereto,  or  has  improper  plates,  shall  be  deemed  as 
having  no  licence,  and  be  liable  in  the  above  penalty  of 
L.20.^ 

The  executor,  administrator,  assignee,  or  trustee  of  any 
licensed  owner  deceased,  may  use  the  old  licence  for 
thirty  days  after  the  death,  bankruptcy,  or  insolvency  of 
the  original  holder  of  the  licence.^ 

7.  Driver  of  Carriage  IVithout  Proper  Plates, 

If  any  carriage,  licensed  or  not,  ply  for  hire  without 
having  the  proper  plates  for  stage  carriages,  the  driver, 
or  other  person  in  charge  thereof,  forfeits  L.20,  or  L.10, 
according  as  he  is  or  is  not  the  owner  of  the  carriage.^ 

(a)  Apprehension. 

And  such  person  may,  without  warrant,  be  seized  by 
any  officer  of  stamps,  constable,  peace  officer,  and  carried 
before  a  Justice  of  the  bounds.* 


I  Act  1  &  2  \rill.  IV.  c.  120,  §  27.  2  §  33.  3  §  2«. 

*  §  2«J.  ^^'M>.  «  Ibid. 
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(b)  Seizure. 
And  the  carriage  and  horses  may  be  so  seized  by  the 
same  person,  and  taken  to  any  livery  stables  or  other 
place  of  safety  to  await  the  Justice's  award. ' 

(c)  Non-Pat/meni  of  Penalty, 

(a)  Driver  being  Oumer, 

And  if  the  party  convicted  be  the  owner  of  the  carriage, 
then  the  penalty  of  L.20,  and  expenses  of  proceedings  and 
of  keeping  the  horses,  not  being  paid  in  five  days,  the 
carriage,  horses,  and  harness  shall,  by  order  of  the  Justice, 
be  sold,  and  the  surplus,  after  the  fine,  the  above  expenses, 
and  those  of  sale,  shall  be  returned  to  the  owner.* 

(b)  Driver  not  being  Owner, 

And  if  the  party  convicted  be  not  the  owner,  then,  on 
default  of  payment  of  the  penalty  of  L.IO,  he  shall  be 
committed  to  jail  for  three  months,  unless  thie  penalty  be 
paid. ' 

The  Justice  shall  also  order  the  carriage  to  be  restored 
to  the  owner,  on  payment  of  the  expenses  of  keeping.* 

On  refusal  of  owner  to  pay,  the  Justice  shall  order 
the  carriage,  &c.,  or  part  thereof,  to  be  sold,  to  defray  all 
expenses,  and  the  support  of  the  horse,  and  the  unsold 
subjects  shall  be  rendered  to  the  owner.* 

8.   What  to  he  Painted  on  Stage  Carriages. 

Every  stage  carriage  must  have  painted,  in  legible  and 
conspicuous  letters,  an  inch  high,  and  of  a  different  color 
from  the  ground,  on  each  side  of  the  carriage,  the  name 


1  Act  1  &  2  Will.  IV.  c.  120,  §  30.  «  Ibid.  3  Jbid. 

*  Ibid.  '  3  Ibid. 
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aod  surname  of  the  proprietors,  or  one  of  them,  with  the 
names  of  the  extreme  places  between  which  the  carriage 
is  licensed  to  trayel ;  and  on  the  back,  the  number  of  pas- 
sengers, inside  and  outside  respectively,  for  which  it  is 
licensed.^ 

(a)  Penalty. 

In  case  of  neglect  to  paint  (or  to  renew  when  de&ced,) 
any  of  these  particulars,  the  offender  forfeits  L^.* 

9.  Penalties  for  too  many  Passengers. 

If  there  be  carried  by  any  stage  carriage  a  greater 
number  of  either  outside  or  inside  passengers  than  re- 
qpeetively  specified  in  the  licence,  the  owner  forfeits  for 
eadi  extra  passenger  L.5,  and  the  driver  forfeits  L.5.^ 

(a)  Who  not  Accounted  Passengers. 

But  children  in  lap  shall  not  be  counted  at  all,  nor  one 
ddld  not  in  lap,  but  under  seven  years  of  age ;  and  two 
duldren  of  the  last  description  shall  be  reckoned  as  one 
adult« 

10.  When  outside  Passenger  or  Luggage  on  tap  forbidden. 

(a)  At  whose  Desire. 

No  outside  passenger  nor  luggage  may  be  carried  upon 
die  top  or  roof  of  any  stage  carriage,  the  roof  of  which  is 
more  than  eight  feet  nine  inches  from  the  ground ;  or  the 
bearing  of  which,  taken  from  the  centre  of  the  tracks  of  the 
opposite  wheels,  is  less  than  four  feet  six  inches,^ 

(b)  Penalty. 
Under  penalty,  on  the  driver,  of  L.5.^ 


1  Act  1  &  2  WUL  IV.  c  120,  §  3«.  «  Ibid.  ^  §  34. 

4§35;aiidAct3&4  Will.  IV.  c.  48. 

»  2  &  3  WaL  IV.  c.  120,  §  37.  «  §  37. 
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11.  Number  of  Outside  Passengers, 
Any  stage  carriage)  not  being  higher  or  narrower  in 
bearing  than  the  above,  may  carry  outside  passengers  in 
the  following  proportions  to  the  whole  number  which  it  is 
licensed  to  carry : — 


Total. 

Ouuide. 

Total. 

Ouuide. 

9. 

5. 

15  to  18. 

12. 

10  to  12.   ' 

8. 

12  to  15. 

11. 

For  ev«ry  three  more. 

2  more. 

And  if  any  extra  outside  passengers  shall  be  carried, 
the  driver  forfeits  L.5.  * 

(a)  Driver  and  Guard  not  Beckoned, 

The  driver  and  conductor,  or  guard,  (where  there  is  one,) 
are  not  to  be  reckoned  as  outside  passengers.^ 

12.  Place  for  Outside  Passengers. 

(a)  Nobody  to  sit  on  Luggage  or  Roof. 

No  person  may  sit  upon  any  luggage  placed  on  the 
roof;^ 

(b)  One  Person  only  beside  Driver. 

And  no  more  than  one  passenger  may  sit  on  the  box 
with  the  driver  ;* 

(c)  Penalty. 
Under  penalty,  on  the  driver,  in  either  case,  of  L.5.^ 

13.  Height  of  Ijuggage. 

The  greatest  height  of  any  part  of  luj^age  from  the 
ground  must  not  exceed  ten  feet  nine  inches  on  any  stage 
carriage  drawn  by  four  horses,  nor  ten  feet  three  inches 
on  one  drawn  by  only  two  or  three  horses;® 


I  Act  .'J  &  4  Win.  IV.  f.  48,  §  2.  2  Ibid.  §  3.  8  Ibid.  §  4. 
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(a)  Penalty, 
Under  penalty,  on  the  driver,  of  L.5.^ 

14»  Ascertaininff  Number  of  PcLSsengers  and  Heiffii  of 

Ltiggage. 

Any  Jostice  of  Peace,  constable,  road  surveyor,  toU- 
gate  keeper,  officer  of  stamps,  or  any  passenger  travelling 
by  a  stage  carriage,  may  require  it  to  be  stopped  at  any 
toU  gate,  and  have  the  passengers  counted,  and  the  height 
of  the  luggage  measured  by  the  toll-keeper,  who  is  to  give 
a  written  memorandum  of  the  result,  (*^  distinguishing  the 
number  on  the  boz.")^ 

(b)  Limitation, 

But  the  same  passenger  may  not  stop  the  carriage  for 
this  purpose  above  once  in  one  journey,  unless  more  pas- 
sengers or  luggage  have  been  taken  up  since  the  pre- 
fious  counting  or  measuring.' 

(c)  Tollman  to  keep  Measure, 

Every  toll  gate  keeper  must  provide  and  keep  a  proper 
measure  for  the  above  purpose,  under  penalty  of  L.5  ;^ 

(a)  Penalty  on  Tollman  Neglecting. 

And  must  not  refuse  to  count  or  measure  as  above, 
under  penalty  of  L.5.^ 

(d)  Penalty  on  Driver  refusing  to  Stop, 

And  a  stage  carriage  driver  refusing  to  stop  when  re- 
qoired  for  the  above  purpose,  forfeits  L.5.^ 


1  2  A  3  Wm.  IV.  c  120,  §  43.  »  §  45.  3  Ibid. 

4  Ibid.  ^  Ibid.  « Ibid. 
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15.  Exemption  from  above  Rules. 

From  all  the  above  rules  as  to  plates,  painting,  outside 
passengers,  and  luggage,  are  exempted  : 

Mail  coaches  contracted  according  to  the  regulations  of 
the  Post  Master  General,  and  having  no  more  than  four 
outside  passengers.^ 

16.  Offences  hy  Persons  in  Charge  of  Stage  Carriages. 

(a)  In  case  of  certain  Carriages. 
In  case  of  any  stage  carriage  drawn  by  three  or  more 
horses, 

(a)  Bg  Driver  or  Person  Holding  Horses. 

The  driver  must  not  leave  the  box  or  the  horses,  with- 
out giving  the  reins  to  some  fit  person,  or  some  fit  person 
being  placed  at  the  horses'  heads.  ^ 

And  the  person  so  placed  at  the  horses'  heads  must  not 
leave  them  till  his  place  is  supplied,  or  till  the  driver  re- 
sumes the  reins,  and  his  seat  on  the  box.' 

(b)  In  Case  of  any  Stages. 
In  case  of  any  stage  carriage, 

(a)  By  Driver. 

The  driver  must  not  sufier  any  person  but  himself  to 
drive  ;* 

And  must  not  quit  the  box  without  reasonable  occasion, 
nor  for  longer  time  than  requisite;' 

And  must  not  suffer  any  plate,  or  the  number  thereon, 
fixed  on  the  carriage,  to  be  concealed,  or  placed  so  as  not 
to  be  visible.* 


1  Act  2  &  3  Will.  IV.  c.  120,  §  46.  «  §  47-  *  Ibid. 

*  Tbid.  '  S  Ibid.  •  Ibid. 
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(b)  By  Gfiard. 
The  guard  of  any  stage  carriage  must  not,  while  the 
horses  are  harnessed,  discharge  fire  arms,  unless  in  defence 
of  passengers  or  luggage.  * 

(c)  By  Driver  or  Guard, 

The  driver,  conductor,  or  guard,  must  not  neglect  to 
take  care  of  luggage  ;* 

And  must  not  demand  or  take  more  than  the  proper 
fare  for  passengers  or  luggage ;' 

And  must  not,  when  required,  neglect  or  refuse  to  ac- 
count to  his  employer  for  all  monies  received  by  him  for 
passengers  or  luggage;* 

And  must  not  assault,  abuse,  or  insult  any  person  about 
to  travel,  travelling,  or  having  travelled  as  passenger  by 
such  carriage,  or  any  person  attending  or  accompanying 
such  passenger  to  or  from  the  carriage,* 

(c)  Penalty, 
Under  penalty  of  L5.*^ 

(d)  Danffer  or  Injttry, 

And  if  the  driver,  conductor,  or  guard,  or  any  other  per- 
son employed  about  a  stage  carriage,  through  intoxication, 
negligence,  furious  driving,  or  other  misconduct,  endan- 
ger the  safety  of  any  person,  or  injure  the  property  of 
any  person  (including  the  stage  coach  proprietor), 

(a)  Penalty, 
He  forfeits  L.5.'' 

(e)  Liahility  of  Proprietor, 

Where  any  driver,  conductor,  or  guard,  having  committed 
an  offence  for  which  a  penalty  is  imposed  on  him,  is  un- 

t  Act  2  &  3  Will.  IV.  c.  120,  §  47-  2  ibid.  3  Ibid. 

«  Ibid.  5  Ibid.  0  Ibid.  7  §  48. 
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known,  or  cannot  be  found,  then  the  proprietor  of  the  car- 
riage becomes  liable  in  the  penalty;* 

(f)  Excuse  of  Proprietor, 

Unless  he  can  (otherwise  than  by  his  own  testimony) 
satisfy  the  Justice  of  Peace,  to  whom  complaint  or  infor- 
mation has  been  brought,  that  the  offence  was  committed 
without  his  privity  or  knowledge  ;  that  no  benefit  can  ac- 
crue to  him  through  it ;  and  that  he  has  endeavoured  to 
find  out  the  offender,  and  given  all  reasonaUe  information 
upon  inquiries  regarding  him.* 

In  which  case  the  Justice  shall  discharge  the  proprietor 
from  the  penalty,  and  levy  it  on  the  true  offender  when 
found. ' 

II.    POST  HORSES  AND  POST  CARRIAGES.*' 

I.  License  to  Let  Horses  Necessary. 

(a)  Who  grant  Licenses. 

Licenses  to  let  horses  for  hire  are  granted  by  authority 
of  the  Commissioners  of  Stamps.* 

(b)  Letting  without  License. 
And  for  every  horse  let  by  a  person  without  license, 

(a)  Penalty. 
He  forfeits  L.10.^ 

(c)  Letting  not  According  to  License. 

Any  licensed  postmaster  letting  horses  at  more  than 
one  place  on  one  license,  or  at  a  different  place  from  that 
specified  in  his  license. 


1  Act  2  &  3  Will.  IV.  c.  120,  §  49.      2  Ibid.      3  Ibid.      ♦  §  65.       *  Ibid. 
*  It  WBS  found  impossible  to  make  this  a  separate  title. 
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(a)  Penalty. 
Forfeits  L.20.- 

(d)  PostmcLster  to  have  Sign, 

Every  lieensed  postmaster  must  keep  up  a  eonspieuous 
sign,  bearing,  in  legible  letters,  at  least  two  inches  high, 
his  name  and  surname,  with  the  words,  ^^  licensed  to 

"  LET  HORSES  FOR  HIRE," 

(a)  Penalty, 
Under  penalty  of  L.5.* 

2.  Post  Carriages, 

(a)  Painting  of  Name  and  Number, 

Carriages  to  be  let  with  horses  by  the  mile,  must  have 
painted  on  the  outside  of  each  door,  or  in  case  of  there 
being  no  door,  then  on  a  conspicuous  part  of  each  side, 
the  postmaster's  name  and  surname,  and  the  name  of  his 
place  of  residence,  with  a  number  from  one  progressively 
according  to  the  number  of  carriages  kept ;  the  letters  to 
be  an  inch,  and  the  figures  an  inch  and  half  high,  both 
of  a  different  color  from  the  ground. . 

And  the  numbers  must  be  varied  according  to  changes 
in  the  number  of  carriages  kept 

(a)  Penally, 

Any  omission,  or  false  name  or  number,  being  punish- 
able by  a  penalty  of  L.IO.' 

3.   Tickets. 

(a)  By  whom  Furnished, 
The  Commissioners  of  Stamps  furnish  postmasters  with 

>  Act  2  &  S  WiU.  IV.  c.    120,  §  58.  «  §  59.  3  §  60. 
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tickets,  and  tollgate  keepers  with   exchange   and  check 
tickets,  reUitive  to  post  horses.  * 

(b)  Postmaster  to  give  Ticket. 

Every  postmaster  must  give  out  to  the  hirer  or  person 
employed  to  drive  a  horse  let  for  hire,  a  proper  ticket, 

(a)  Penalty, 
Under  penalty  of  L.IO.* 

(c)  If  Ticket  be  Fahe. 

If  a  less  number  of  miles  than  the  horse  is  to  go,  be 
stated  in  the  ticket,  the  hirer  need  pay  for  no  more  than 
the  former, 

(a)  Penalty, 
And  the  postmaster  forfeits  L.10.' 

(d)  Exchange  of  Tickets, 

At  the  first  toll  gate  the'  ticket  shall  be  given  to,  and  an 
exchange  check  ticket  received  from,  the  tollman. 

(a)   Tollman^s  Claim. 

And  for  every  horse  passing  a  toll  gate  without  an  ori- 
ginal ticket  being  delivered,  or  a  check  ticket  shewn,  the 
tollman  may  receive  and  keep  for  his  own  use  Is.  9d. 

(b)  TollmarHs  Offences, 

And  any  tollman  who  agrees  for  less  than  Is.  9d.  in 
such  cases,  or  who  neglects  or  refuses  to  receive  or  give 
the  tickets, 

Or  who  allows  any  ticket  to  be  altered  after  delivery  to 
him, 

1  Act  2  &  3  Will.  IV.  c.  120,  §  61.  «  §  62.  8  §  fi3. 
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Or  who  delivers  a  ticket,  or  shews  it  for  inspection  to 
any  one  but  the  person  duly  authorised  to  receive  it, 

(c)  Penalty, 
Forfeits  L.10.' 

(e)  Partjfs  Offences, 

Whoever,  when  he  ought  to  deliver  a  ticket,  neglects  or 
refuses  to  do  so, 

Or,  to  evade  the  above  rules,  alleges  that  a  hired  horse 
is  not  so, 

(a)  Penally. 

Forfeits  L.IO.* 

(f)  Check  Ticket  Unexpired  to  be  given  up, 

A  horse  having  been  let  for  twenty-eight  successive 
days  or  more,  and  being  returned  sooner,  the  postmaster 
must,  in  three  days  after  its  return,  give  up  to  the  Col- 
lector of  Stamp  Duties,  the  check  ticket  received  for  the 
original  ticket  sent  out  with  the  horse, 

(a)  Penalty. 
Under  penalty  of  L.20.' 

(g)  Postmaster  to  Account  for  Tickets, 

Every  postmaster  must,  when  required  by  the  Collector 
or  other  authorised  officer  of  Stamp  Duties,  account  for 
all  tickets  received  by  him. 

And  pay  at  the  rate  of  Is.  for  each  horse  borne  on  every 
ticket  wanting, 

(a)  Penalty. 

Under  penalty  of  L.IO,  besides  the  said  value  of  tickets 
wanting.* 

1  Act  2  &  3  Will.  IV.  c.  120,  §  66.         «  §  66.  3  g  70.  g  71. 
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4.  Postmaster^ s  Stamp  Office  Accounts. 

(a)  Form  to  he  Furnished. 

The  Commissioners  of  Stamps  shall  furnish  to  post- 
masters blank  papers  for  their  Stamp  Office  weekly  ac- 
counts.' 

(b)  Postmaster's  Neglect  to  Jill  up. 

And  any  postmaster  neglecting  or  omitting  to  fiU  up 
all  the  particulars  in  the  same, 

(a)  Penalty. 
Forfeits  L.20.* 

(c)  When  Entries  to  be  Made. 

The  particulars  to  be  entered  in  such  account,  not 
later  than  the  day  after  the  horse  referred  to  is  returned, 

(a)  Penalty. 
Under  penalty  of  40s.' 

(d)  Account  may  he  Inspected. 

Any  postmaster  refusing  an  authorised  officer  of  Stamps 
inspection  of  the  above  account  at  seasonable  times, 

(a)  Penalty. 
Forfeits  L.10-* 

(e)  Postmaster  Failing  to  give  Account  and  Pay  Duties. 

Any  postmaster  not  giving  in  his  above  account  and 
paying  his  duties  when  required  by  notice, 

(a)  Penalty. 
Forfeits  L.20,  besides  double  the  duties  due  by  him,  to  be 

1  Act  2  &  3  M'^ill.  IV.  c  120,  §  73.  «  §  74.  3  g  75.        4  §  76. 
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fated  aeoording  to  miles  or  days,  excluding  the  postmaster's 
<^tion  of  pajring  one-fifth  part  of  the  hire  as  doty.' 

(f )  Poitmatter  to  Declare  to  his  Account. 

Any  postmaster  reusing  to  make  the  prescribed  decla- 
ntioB  of  the  trath  of  his  aboye  account, 

(a)  Penalty. 
Forfeits  L.20. 

5.   Ufdicensed  Letter  of  Horses, 

Any  unlicensed  person  letting  horses  for  hire,  is  liable 
for  the  ordinary  post  horse  duties ; 

And  must,  on  a  week's  notice  from  the  Collector,  give 
in  an  account,  like  that  of  a  postmaster,  and  pay  his  duties, 

(a)  Penalty. 

Under  penalty  of  L.20,  and  double  the  duty  charge- 
able: 

(b)  Remission. 

But  if  after  notice  he  pay  the  duties,  and  take  out  a 
licence,  he  is  to  be  dischai^ed  from  the  penalty  (of  L.10 
for  each  horse  let.  See  Svpra^)  for  letting  horses  without 
license.* 

6.  Hackney  Carriages. 

(a)  Painting  of. 

Hackney  carriages  in  town  must  have  the  master's  name, 
&C.  painted,  as  post  carriages.  ^ 

(b)  When  Rated  as  Post  Horses. 
But  when  going  above  five  miles  from  the  General  Post 

1  Act  2&  3  Wffl.  fV.  c.  120,  §  77.  «  §  83.  *  §  «4. 
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Office  of  the  town,  the  horses  are  subject  to  the  same  rules 
and  duties  as  post  horses.' 

(c)  When  not  so  Rated. 

But  when  within  the  above  limits,  the  duty  on  the  horses 
may  be  compounded  for,  at  the  rate  of  Ss.  a-week  for  each 
horse  used  for  a  one  horse  carriage ;  and  5s.  a  week  for 
each  horse,  of  those  used  for  a  carriage  drawn  by  two 
horses:^ 

(a)  Penalties. 

All  under  the  same  penalties,  as  in  case  of  post  horses 
and  post  carriages.^ 

7.  Post  Horse  Duties. 

(a)  When  Recoverable  before  Justices. 

Any  post  horse  duties,  not  exceeding  L.50,  may  be  re- 
covered before  a  Justice  of  Peace  of  the  place  of  hiring  :* 

(b)  Proceedings. 

Who,  on  complaint,  and  proof  by  confession  of  party, 
or  oath  of  one  witness  or  more,^ 

(c)  Distress. 

May  grant  to  any  constable,  peace  officer,  or  collector,  or 
other  officer  of  stamps,  warrant  of  distress  for  amount  of 
duties,  and  all  charges.^ 

(a)  Delay  in  Distress. 
The  distress  to  be  detained  for  five  days,  at  the  charge 


I  Act  2  &  3  Will.  IV.  c.  120,  §  84.  «  Ibid.  3  Ibid. 

«  §  85.  5  Ibid.  0  Ibid. 
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of  the  person  distrained  upon,  and  thereafter  sold,  (as  di- 
rected by  this  act,  §  115.^) 

(In  regard  to  the  goods  distrainable  for  duties  and  pe- 
nalties. See  Act,  §  i  14,  and  below,  §  12,  e,  a.) 

(b)  Breaking  Open  Doors, 

And  in  case  of  any  refusal  or  resistance,  any  house  or 
building  may,  in  the  day  time,  be  broken  open  by  a  con- 
stable or  peace  officer  having  the  warrant ;  or  by  a  collector 
or  officer  of  stamps  having  it,  but  in  presence  of  a  con- 
stable or  peace  officer.^ 

(d)  DefavU  of  Distress. 

In  case  of  no  or  insufficient  distress,  the  Justice  may 
commit  the  defaulter  to  jail,  or  house  of  correction,  till 
payment.' 

8.  Farmers  of  Post  Horse  Ditties. 

Farmers  of  the  post  horse  duties  may  exercise  all  the 
powers  of  collectors  of  stamp  duties.^ 

9.  Powers  of  Officers  of  Stamps j  Sfc 

Any  collector  of  post  horse  duties,  or  collector  of  stamps, 
or  person  authorised  by  the  Commissioners  of  Stamps,  may, 
CD  shewing  his  written  authority,  enter  and  remain  in 
any  toll  house,  to  examine  and  check  stage  carriages,  or 
to  examine  and  receive  post  horse  tickets  :^ 

(a)  Tollman  Opposing ^  5fc. 

And  any  tollman  hindering,  disturbing,  abusing,  or  in- 
soltiiig  such  person. 


1  Act  2  &  3  WilL  IV.  c  120,  §  85.  <  Ibid.  3  Ibid. 

♦  ^  96.  *  §  99. 
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(a)  Penalty, 
Forfeits  L.20.^ 

10.  Misconduct  of  Constable^  Sfc. 

Any  constable  or  peace  officer  refusing  or  neglecting  to 
serve  or  execute  any  summons,  warrant,  or  order,  under 
this  Act^ 

(a)  Penalty. 
Forfeits  LIO.^ 

1 1 .  Aiding  and  Conniving  at  Offences. 

Whoever  receives  any  reward  for  aiding  in  or  conniving 
at  any  offence  against  this  Act, 

(a)  Penalty. 
Forfeits  L.SO.^ 

12.  Penalties  Recoverable  before  Justices. 

(a)  Amount. 

Penalties  not  exceeding  L.20,  under  this  Act,  may  be 
recovered  before  one  Justice  of  Peace.* 

(b)  Prosecutor. 

Any  person  may  prosecute  for  penalties.^ 

(c)  Proceedings. 

(a)  Summons. 
The  Justice  to  whom  complaint  or  information  is  brought 


»  Act  2  &  3  Will.  IV.  c.  120,  §  99.        «  §  HO.        3  g  lOO.        4  §  iO&. 
5  Act  3  &  4  Will.  IV.  c.  48,  §  5,  repealing  §  1  &  4  of  the  former  Act. 
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may  summon  the  accused,  and  witnesses  on  both  sides,  to 
appear  before  him  or  another  Justice,  at  an  appointed  time 
and  place.  ^ 

(b)  Service  of  Citation  and  Notices, 

(1)  Citations. 

Any  summons  is  sufficiently  served,  by  a  copy  being 
given  personally,  or  left  at  the  party's  usual  or  last  place  of 
residence ; 

And  if  for  a  proprietor,  driver,  conductor,  or  guard  of  a 
stage  carriage,  by  being  left  with  the  book-keeper,  or  act- 
ing book-keeper  for  such  carriage,  in  the  place  from,  to,  or 
through  which  the  carriage  goes,  nearest  the  place  of  the 
oifence.* 

(2)  Notices. 

(And  any  notice  required  by  the  Act,  is  sufficiently 
served  on  any  person  by  a  copy  being  left  at  his  usual  or 
last  residence ; 

And  on  a  stage  carriage  proprietor,  by  being  left  with 
any  book-keeper  or  acting  book-keeper  at  any  office  be- 
longing to  such  proprietor.)^ 

(c)  Offence  of  Witness. 

Any  witness  duly  cited,  and  failing  to  appear,  without 
good  excuse,  or  refusing  to  depone. 

Penalty. 
Forfeits  L.10.* 

(d)  Stamp  Officers  Competent  Witnesses. 
Officers  of  stamps,  or  persons  employed  by  the  Commis- 


>  Act  2  *:  3  Mill.  IV^  c.  120,  §  103.        »  §  109.  3  Ibid.         ♦  §  111. 
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sioners  of  Stamps,  are  competent  witnesses,  although  in- 
formants or  complainants,  and  entitled  to  any  penalty  or 
reward. ' 

(e)  Imal  in  Absence. 

The  Justice  may  proceed,  whether  the  accused  appears 
or  not* 

(f)  Proof. 

And  on  proof,  by  confession  of  the  party,  or  oath  of  one 
witness  or  more,^ 

(g)  Judgment. 
May  award  the  penalty  ;* 

(d)  Mitigation  of  Penalties. 

Which,  however,  he  may  mitigate,  to  not  less  than  one- 
fourth,  exclusive  of  expenses.* 

(e)  Distress. 

And  he  is  to  grant  warrant  for  levying  the  penalty  and 
all  expenses,  upon  the  offender's  goods,  by  sale  thereof,  if 
not  redeemed  within  five  days.^ 

(a)  What  Distrainabk. 

Distrainable  for  penalties,  duties,  and  expenses,  are  *^  all 
^^  the  carriages,  horses,  harness,  and  other  articles  and 
"  things,  kept,  used,  or  employed  by  any  person,  whether 
"  licensed  under  authority  of  this  Act  or  not,  for  the  pur- 
"  pose  of  conveying  passengers  for  hire,  or  for  the  pur- 
"  pose  of  being  let  for  hire ;" 


i  Act2&3  Will.  1V^  c.  120,  §  112.  «  §  103.  3  Ibid. 

4  Ihid.  8  §  105.  «  §  108. 
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(b)  In  whose  Hands, 
Aod  this  into  whose  hands  soever  the  above  subjects 
may  have  come,  and  by  whatsoever  title.' 

(c)  Such  Goods  are  not  to  he  Disposed  of. 

And  any  person  disposing  of  such  subjects,  after  notice 
from  the  Commissioners  of  Stamps,  &c.,  is  liable  in  their 
value.' 

(f)  Sale. 

9 

(a)  Time. 

Goods  distrained  (or  seized)  must  be  sold  by  public 
auction,  after  three  days  notice  of  time  and  place  of  sale 
being  given  to  the  owner,  or  left  at  his  last  known  place 
of  abode.' 

(b)  Exception. 

But  the  goods  may  be  sold  sooner,  and  in  another  way 
than  prescribed  in  the  Act,  if  the  owner  give  a  written 
consent  to  that  effect '^ 

(c)  Prevention  of  Sale. 

And  the  owner  may  prevent  the  sale,  by  payment  of  the 
sum  due  and  expenses,  at  any  time  before  the  sale.^ 

(g)  Default  of  Distress. 

In  case  of  insufficient  distress,  the  offender  is  to  be 
oiMnmitted  to  jail  or  house  of  correction,  for  the  time  fixed 
by  the  Act  for  the  offence. 

And  no  term  being  so  provided,  then  for  any  period 
between  three  and  six  months,  or  between  one  and  three. 


1  Act  2  &  3  Will.  IV.  c.  120,  §  114.  2  Ibid.  3  §  115. 

« Ibid.  &  Ibid. 

2  A 
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according  as  the  full  penalty  by  the  Act  amounts  to  L.209 
or  is  less. 

Unless  the  penalty  awarded,  and  all  expenses  be  sooner 
paid.^ 

13.  Forrns, 

All  proceedings  and  warrants  are  to  be  drawn  up  in  a 
prescribed  form/^     See  Appendix. 

14.  Disposal  of  Penalties. 

All  pecuniary  penalties  levied  by  warrant  of  a  Justice, 
must  be  paid  by  him  at  the  next  General  or  Quarter 
Sessions,  to  the  Clerk  of  the  Peace, ^ 

Who,  within  ten  days  thereafter,  must  remit  the  same 
to  the  Solicitor  of  Stamps  in  Edinburgh.* 

And  the  Justice  must,  within  one  week  from  his  so 
paying  over  the  money,  send  to  the  Solicitor  of  Stamps 
a  schedule,  containing  the  name  of  the  offender ;  the  nature 
of  the  offence ;  date  of  conviction ;  the  amount  paid ;  and 
the  name  of  the  Clerk  of  the  Peace  :^ 

Under  penalty  against  either  Justice  or  Clerk,  for  any 
failure  in  these  particulars,  of  L.50.® 

(a)  Reward. 

And  the  Commissioners  of  Stamps  may  give  all,  or  part 
of  the  penalties,  to  informers,  as  they  see  fit.^ 

1 5.  Aumrd  agaitist  Pursuer. 

(a)  In  what  Cases. 
If  any  complaint  or  information  brought  against  the 


1  Act  2  &  3  WiU.  IV.  c.  120,  §  103.  «  §  113.  S  §  107. 

4  Ibid.  5  Ibid.  8  Ibid. 

7  §  106,  and  Act  3  &  4  Will.  IV.  c.  48,  §  6. 
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pioprietDr,  driver,  or  guard  of  a  stage  carriage,  be  with- 
drawn or  dismissed,  or  the  defender  in  such  a  case  be 
aoquitted,  the  Justice  may  award  against  the  informer  or 
complainer,  (not  being  an  Officer  of  Stamp  Duties,)  the 
defender's  expenses,  and  compensation  for  loss  of  time  to 
him  and  his  witnesses,  as  the  Justice  judges  reasonable.^ 

(b)  Default  of  Payment. 

And  in  default  of  payment,  the  sum  and  expenses  may 
be  levied  by  distress  and  sale  :^ 

(c)  DefovU  of  Distress. 

And  in  case  of  insufficient  distress,  the  party  may  be 
committed  to  jail  or  house  of  correction,  for  not  above  one 
month,  unless  payment  be  sooner  made.^ 

16.  Appeal. 

(a)  When  Competent 

Any  person  convicted  by  a  Justice  may  appeal  to  the 
next  General  or  Quarter  Sessions,  to  be  held  beyond  ten 
days  after  the  conviction.^ 

(b)  Notice. 

Provided  he  give  the  prosecutor  written  notice  of  ap- 
peal, seven  free  days  before  the  first  day  of  the  said  Ses- 
sions.^ 

(c)  Caution. 

And  that  he,  within  five  days  from  conviction,  enter 
before  the  Justice  into  a  recognizance  with  two  sufficient 


«  2  &  3  Wm.  IV.  c.  120,  §  108.  «  Ibid.  «  Ibid. 

4  5  103.  *  Ibid. 
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sureties,  to  prosecute  the  appeal,  abide  the  judgment,  and 
pay  any  farther  expenses  to  be  awarded.  ^ 

17.  No  Hemew, 

No  proceedings  to  be  quashed  for  want  of  form,  or  to 
be  removed  to  any  other  court. '^ 


STATUTE.* 

For  enabling  Justices  to  interpret  those  Acts  of  Par- 
liament which  may  be  laid  before  them,  the  following 
rules  should  be  attended  to. 

I.  DIVISION  OF  STATUTES. 

i .  Public  and  Private. 
Statutes  are  divided  into  public  and  private.^ 

2.  Public  Acts. 
Public  Acts  are  either  general  or  local.* 

(a)  Need  not  be  Pleaded. 

But  both  must  be  equally  taken  notice  of  without  being 
specially  pleaded.^ 

(b)  Printed  Copies  Authentic, 

And  copies  printed  by  the  King's  printer  are  au- 
thentic.^ 


1  Act  2  &  3  Will.  IV.  c  120,  §  103.  «  Ibid. 

*  This  title  has  been  drawn  chiefly  from  a  recent  Treatise  on  the  Sta- 
tutes by  Mr.  Dwarris.  The  information  in  the  works  of  Erskine,  (Inst.  i. 
I,  §  49,  &C.  Princ.  i.  I,  §  18,  &c.)  Bankton,  (i.  1,  §00,  &c.)  and  Black- 
stone,  (Introd.  §  3,)  is  very  limited. 

S  See  Dwarris  on  the  Statutes,  c.  z.     Blackstone,  Introd.  §  3. 

*  Dwarris,  ut  sup,  *  Ibid.  •  Ibid. 
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3.  Private  Acts, 
Private  Acts  are  either  printed  or  not  printed.^ 

(a)  Must  be  Pleaded, 

Such  must  be  specially  pleaded,  and  shewn  to  the 
Judge  who  is  to  enforce  them.^ 

(b)  When  Printed.  Copies  Authentic. 

Private  printed  Acts  contain  a  clause  authorising  copies 
printed  by  the  King's  printer  to  be  received  as  authentic,' 

(c)  Unprinted  Acts, 

But  of  private  unprinted  Acts,  regularly  examined  copies 
in  writing  must  be  produced.* 

II.   ENDURANCE  OF  STATUTES. 

1.  Perpetual, 

Statutes  are  perpetual,  unless  they  bear  to  be  tem- 
porary.^ 

2.  Statutes  in  Desuetude, 

But  in  Scotland  (although  not  in  England)  Statutes  are 
legally  held  to  have  fallen  into  desuetude,  if  they  have 
not  been  acted  upon  for  a  great  length  of  time.^ 

(a)  When  Justices  should  Decide  on  Disuse, 

Yet,  before  Justices  of  Peace,  or  any  inferior  judica- 
tory should  account  a  Statute  to  be  in  disuse,  they  ought 
to  have  either  an  express  decision  of  the  Supreme  Court 
to  that  eflfect,  or  universal  notoriety  of  the  law  having 
been  very  long  disused. 


1  See  Dwarris  on  the  Statutes,  c.  x.  *  Ibid.  S  ibid. 

♦  Ibid.  *  See  Dwarris,  ut  tup,  •  Bankton,  i.  I,  §  60. 


858  STATUTE. 

3.  Repeal, 
Statutes  properly  lose  force,  through   repeal  by  other 
Statutes. ' 

(a)  Modes  of  Repeal. 

One  Statute  may  repeal  another ; 

{ 1 )  Directly,  by  express  declaration  : 

(2)  Indirectly,  by  its  tenor,  or  by  necessary  consequence. 

(b)  Words  of  Repeal, 

A  subsequent  Act,  contrary  to  a  former  one,  repeals  it, 
by  either 

(I)  Negative,  (2)  or  affirmative  words: 
But  the  latter  must  be  very  explicit.* 

(c)  Partial  Repeal 

Where  an  Act  repeals  several  Statutes  entirely,  and 
others  in  part,  the  partial  repeal  is  not  to  be  extended  as 
if  it  were  general. ' 

(d)  Effect  of  Temporary  on  Perpetual  Acts. 

(a)  fVhen  no  Repeal, 

A  perpetual  Statute  is  not  repealed  by  a  temporary  Act, 
to  the  same  effect  with  it,  being  subsequently  passed,  but 
remains  in  force  after  the  latter  expires.* 

(b)  When  Repeal, 

But  a  perpetual  Statute  may  be  wholly  repealed  by  ab- 
solute expressions  in  a  temporary  Act.^ 

(e)  Repealed  Act  of  no  Force, 
A  Statute  when  repealed,  is  as  if  it  had  never  been.^ 

i  Dwarrig  on  the  Statutes,  c.  xi.  ^  Ibid.  ^  Ibid. 

1  Ibid.  Ibid.  C  Ibid. 
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(f)  Bepealed  Act  may  he  Revived. 
Bot  a  repealed  Act  may  be  revived  again. 

(a)  By  Repeal  of  the  Repealing  Act. 

If  a  repealing  Act  be  itself  repealed,  the  former  law  re- 
vives:' 

(b)  Exceptions. 

Unless  the  ccmtrary  will  of  the  Legislature  be  expressed 
ix  shown.* 

(c)  Repeal  of  One  Repealing  AcL 

Bat  the  repeal  of  one  only  among  several  repealing 
Acts,  does  not  revive  the  former  repealed  enactment.' 

(d)  Repeal  of  Repealing  Actj  and  Pari  of  Old  Act. 

When  all  of  a  repealing  Act,  and  part  of  the  old  law 
are  repealed,  the  residue  of  the  original  Act  revives.^ 

(e)  Heoival  of  Acts  explaining  a  Revived  Act. 

By  revival  of  a  Statute,  all  Acts  explanatory  of  it  are  at 
once  revived.* 

III.    INTERPRETATION  OF  STATUTES. 

1.  General  Rule. 

In  interpreting  a  Statnte,  regard  must  be  had,  first  and 
diiefly,  to  the  intention,  and  next  to  the  letter.^ 

2.  Intention  of  Most  Importance. 

In  a  Statute,  as  in  a  will,  the  intention  is  to  be  taken  as 
of  most  importance.  "^ 


I  Dwmrris  oo  the  Statutes,  c.  xi.     Blackstone,  Intiod.  §  3.  >  Ibid. 

S  IMd.  ^  Ibid.  *  Ibid.  ^  Dwarris,  u/  nip.  c  xii.         ^  Ibid. 
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3.  Intention  to  Prevail  over  Letter. 

And  where  intention  can  be  certainly  collected,  it  is  to 
prevail  over  the  literal  sense  of  the  terms.  * 

(a)  Not  in  Letter  but  Intention. 

What  is  not  in  the  letter,  but  within  the  intention,  is 
valid.* 

(b)  In  Letter^  hut  not  Intention. 

What  is  in  the  letter,  but  not  within  the  intention,  is 
not  valid. ' 

4.  Rules  for  Discovering  Intention. 

In  order  to  discover  the  intention  of  the  Legislature,* 
consider, 
(1.)  What  was  the  common  law  before  the  Act; 
(2.)  What  was  the  defect  not  provided  against ; 
(3.)  What  remedy  the  Legislature  has  provided ; 
(4.)  The  reason  of  that  remedy. 

5.  Principles  of  Common  Law  to  be  Regarded* 

Statutes  are  to  be  interpreted  according  to  the  prin- 
ciple of  the  common  law.* 

6.  In  Alteration  ofCommxm  Law. 
When  Statutes  alter  the  common  law, 

(a)  Not  to  be  Strained. 
They  are  not  to  be  strained  beyond  their  words : 

(b)  Exception. 
Unless  where   their  object  seems   broader  than  their 
words.  ^ 


1  Dwarris  on  the  Statutes,  c.  xii.  *  Ibid.  8  Ibid. 

4  Ibid.     Blackstone,  Introd.  §  3.  ^  Ibid. 

0  Ibid.     Blackstone  ut  sup. 
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7.  Construaion  to  Let  all  Similar  Laws  Stand. 
'  In  oomparing  several  laws  upon  the  same  subject,  they 
are  to  be  so  construed,  one  with  another,  that  if  possible 
all  may  stand : 

(a)  Here  Expired  Laws  are  to  be  Viewed. 

And  for  this  purpose,  even  expired  Statutes  are  to  be 
taken  into  view.' 

(b)  Phrase  in  Several  Laws, 

Where  there  are  several  Acts  on  the  same  matter,  a 
{duase  used  in  all,  is  to  be  interpreted  according  to  the 
meaning  given  in  one ; 

(a)  But  no  Repealed  Law. 
But  no  repealed  law  is  to  be  considered.' 

a  Parts  of  One  Statute. 

One  part  of  a  Statute  is  to  be  construed  with  another, 
90  that  if  possible  all  may  have  effect' 

9.  Effect  of  Special  on  General  Provision. 
Any  general  rule  is  not  limited  by  a  special  provision.^ 

10.  Letter  of  Statute. 

In  regard  to  the  letter  of  a  Statute,*  which  is  secondary 
to  its  intention : 

1 1.  Words  in  Ordinary  Sense. 
Words  are  to  be  taken  in  their  ordinary  sense.  ^ 


i  Dwarris,  on  the  Statutes,  c  12.  ^  Ibid. 

S  Ibid.     Blackstone,  Introd.  §  3.  4  Ibid. 

*  Bwarris,  tc/  wup.  c.  xii.  ^  Ibid.     Ersk.  Inst.  i.  1,  §  51. 
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12.  Technical  Terms. 
But  technical  terms  are  to  receiye  their  technical  mean- 
ing.' 

la  Effect  of  Words. 
When  words  are  plain,  they  must  be  followed.* 

14.  Intention  is  to  be  Qaiheredfiom  whole  Act* 

It  is  not  from  particular  expressions,  but  from  the  whole 
of  an  Act,  that  intention  must  be  gathered.' 

15.  Place  of  Words. 

(a)  At  beginning. 

Words  at  the  beginning  of  a  sentence  may  govern  all 
in  it* 

(b)  At  End. 

Words  at  the  end  of  a  sentence,  refer  to  the  whole 
which  precede  in  it^ 

(c)  In  Middle. 

Words  in  the  middle  of  a  sentence,  are  not  to  be  ap- 
plied to  those  which  follow  in  it ; 

(a)  Exception. 

Unless  it  appear  from  the  context,  that  they  are  in- 
tended so  to  be  applied, — since^ 

16.  No  Stops. 
Acts  are  to  be  read  without  breaks  or  stops.  ^ 


1  Dwarris  on  the  Statutes,  c.  xii.     Enk.  Inst,  i  1,  §  61.  *  Ibid. 

^  IMd.  « Ibid.  ft  Ibid.  « IM.  7  Ibid. 
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17.  Relation  of  PartM. 
Rdatkm  between  parts,  is  acocxrding  to  what  precedes  :^ 

la  Effect  of  Suchr 

And  words,  in  their  plain  sense,  may  be  limited  by  the 
idathre  word  ^  suekT^ 

19.  Different  Words. 

Different  words  in  the  same  sentence,  are  presumed  to 
[Ttj  different  ideas.' 


20.  Words  Beyond  Intention. 

Words  going  beyond  the  intention,  must  still  hare 
^fect. 

21.  No  Departure  fiom  Words. 
Words  are  not  to  be  departed  from.^ 

22.  Affirmative  Words  and  Common  Law. 
Affinnatiye  words  do  not  take  away  the  common  law; 

(a)  Exception. 
Unless  the  intention  be  clear.  ^ 

23.  Permissive  Words. 

Words  of  permission,  as  ^<  may^**  are  held  to  be  impera- 
tiTe,  like  '<  shaUj**  in  what  is  enacted  for  the  sake  of  public 
justice  or  public  benefit.^ 

24.  Extension  by  Equity. 
The  extending  of  Statutes  by  equity  is  unsafe.^ 


1  Dvarris  on  tlia  Statutes,  c  zii.  *  Ibid.  S  HmVi. 

4  Ikid.  » Ibid.  «  Ibid.  7  ivid. 
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25.  Meaning  as  well  as  Mischief. 
A  case  should  be  within  the  meaning  of  the  Act,  as  well 
as  within  the  mischief  contemplated  by  the  Legislature.^ 

26.   Words  General  and  Declaratory. 

Words  general  and  declaratory  of  the  common  law,  ex- 
tend beyond  the  things  named  in  the  Act.' 


2 


27.  Restrictive  Words. 
But  restrictive  expressions  exclude  what  is  not  named.^ 

28.  Statutes  may  he  not  Compulsory. 

Statutes  are  sometimes  directory  only,  and  not  compul- 
sory.* 

29.  Negative  Words  are  Imperative, 
Negative  words  are  imperative:^ 

30.  Affirmative  Words. 

And  affirmative  words  may  be  so,  if  explicit  and  peremp- 
tory.^ 

31.   When  Letter  to  he  Strained. 

The  letter  of  a  law  is  sometimes  strained,  to  promote 
the  object  of  the  Act :'' 

32.   When  Not 

But  not  to  take  away  the  common  law :' 

Nor  to  extend  to  mischiefs  of  rare  occurrence.^ 

33.   When  Remedial  Acts  to  he  Construed  Liberally. 

Remedial  Acts  are  to  be  construed  liberally,* °  and  ex- 
tended beyond  the  words, ' ' 


^  Dwarris  on  the  Statutes,  c.  xii.  8  I  hid  ^  Ibid.  ^  Ibid. 

5  Ibid.         6  Ibid.         7  Ibid.         9  Ibid.         9  Ibid.         10  Ibid.       "  Ibid. 
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(1.)  To  cases  within  the  mischief  and  occasion  of  the 
Act; 

(2.)  To  other  persons  than  those  named ; 

(3.)  To  other  things ; 

(4.)  To  other  places ; 

(5.)  To  time  not  mentioned  in  the  Act ;  and 

(6.)  To  later  provisions  by  subsequent  Statutes. 

34.  Statutes  against  Frauds. 

Statutes  against  frauds  are  to  be  liberally  and  benefi- 
cially construed,  to  give  them  their  effect' 

35.  Statutes  to  be  Interpreted  Strictly. 

(a)  Statutes  of  Explanation, 

Statutes  of  explanation  are  to  be  mostly  kept  to  the 
words.  ^ 

(b)  Penal  Statutes. 

Penal  Statutes  are  to  be  strictly  interpreted,  and  not 
extended  by  construction  :  ^ 

(c)  Statutes  giving  Costs, 
And  so  Statutes  giving  costs.* 

(d)  Acts  Imposing  Burthens. 

And  Acts  imposing  burthens  (as  toUs,  &c)  must  lav 
them  on  in  clear  and  unambiguous  language.^ 

(e)  Private  Acts. 
And  private  Acts  are  to  be  interpreted  strictly.*^ 


1  Dwarris  on  the  Statutes,  c.  xii.     Blackstone,  Introd.  §  3.  8  ibid. 

SIbtd.  «Ibid.  ^Ibid.  8  Ibid.     Blackstone,  uitup. 
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36.  No  Absurd  Construction, 
But  no  construction  must  land  in  absurdity* ' 

IV.    PARTS  OF  A  STATUTE. 

With  respect  to  the  parts  of  a  Statute:^ 

1.  Title, 
The  Title  is  not  part  of  the  Act' 

2.  Preamble. 

The  Preamble  does  not  control  the  enacting  clauses  ;^ 
But  it  may  be  referred  to  for  explaining  the  Act.^ 

3.  Clauses, 

(a)  All  to  he  Explained, 

The  Clauses  (or  Sectionsy  as  they  are  often  termed  in 
Scotland)  forming  the  purview  or  body  of  the  Act,  are 
each  to  be  explained,  and  given  effect  to,  if  significant.^ 

(b)  Exception, 

But  clauses  are  not  to  frustrate  each  other. ^ 

And  prior  clauses  are  often  restrained  by  subsequent 

ones.® 

(c)  Proviso, 

A  proviso  is,  in  general,  a  dependent  clause.^ 

4.  Special  Provisions, 

Special  provisions  are,  (as  already  noticed,)  exceptions 
to  general  rules.  ^° 

1  Dwarris  on  the  Statutes,  c  xii.     Blackstone,  Introd.  §  3.  '  Ibid. 

S  Ibid.  *  Ibid. 
ft  Ibid.     £nk.  Inst.  i.  1,  §  49.     Princ.  i.  1,  §  18. 

•  Ibid.                  "^  Ibid.              B  Ibid.                  » Ibid.  '0  ibid. 
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5.  Particular  Expressions. 
^Wilh  regard  to  the  l^;al  effect  of  particular  expreasioiis:^ 

(a)  And. 

All  that  can  be  said  here  is,  that 

**  JbuF*  is  sometimes  disjonctiye,  and  to  be  read  as  if 
«*or.«^ 

T.   EXTENSION  OF  STATUTES  TO  SCOTLAND. 

For  distinguishing  when  British  Acts  do  or  do  not  ex- 
tend to  Scotland,  it  is  much  to  be  r^^etted,  that  no  very 
wrtirfirtory  rules  can  be  laid  down. 

1.  General  Terms. 

It  may,  however,  be  remarked  that. 

Although  the  applicability  of  Statutes  to  Scotland  is 
cften  ej^ressly  stated  in  them,  yet 

When  a  Statute  does  not  bear  to  be  conferred  to  other 
parts  of  the  kingdom,  it  is  to  be  considered  applicable  to 
alL 

2.  Operation  of  Act. 

The  provisions  by  which  an  Act  is  to  have  operation 
are  firequently  tests  of  its  applicability  : 

(a)  Courts  Namedj  |fc 

For  example,  the  courts  in  which  penalties  are  recover- 
able, &c 

(b)  Want  of  Reference  to  Scottish  Courts. 
But  if  otherwise  s^pearing  to  be  intended  for  Scotland, 


1  Dwarris  on  the  Statatet,  c  xii.     Enk.  Inst.  L  1,  §  49.     Princ.  L  1, 
i  It.  *  Ibid. 
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the  want  of  Statutory  reference  to  the  Scottish  Courts, 
will  not  of  itself  shew,  the  Act  must  not  be  extended  to 
Scotland. 

(c)  Functionaries  Unknown  in  Scotland. 

Nor  does  the  mention  of  such  functionaries  only  as  are 
unknown  in  Scotland,  prevent  the  extension  of  an  Act,  if 
otherwise  applicable. 

3.  Repeal  of  Act  formerly  Apply inff  to  Scotland, 

If  an  indefinite  Act  repeals  in  general  terms,  any  Sta- 
tute which  obviously  applied  to  Scotland,  the  new  one  is, 
for  the  most  part,  to  be  understood  as  intended  for  Scot- 
land. 

4.  Law  Terms, 

The  use  of  any  terms  peculiar  to  the  law  of  Scotland, 
and  not  known  in  English  law,  shews  strongly  the  will  of 
the  legislature  to  extend  to  Scotland  the  Act  containing 
such  terms. 

5.  General  Rule, 

In  other  particulars,  the  will  of  the  Legislature  is  to  be 
gathered  upon  the  principles  already  pointed  out  for  guid- 
ing to  the  intention  of  Statutes. 


SUBMISSION. 

1.  Meaning, 

Submission  or  arbitration,  is  a  mode  of  settling  disputes, 
by  the  parties  entering  into  an  agreement  to  refer  the 
matter  to  one  arbiter  or  more,  and  to  abide  by  the  de- 
cision. ' 

1  Ersk.  Inst.  iv.  3,  §  29.     Princ  iv.  3,  §  16. 
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(a)  Importance. 
A  Submission  cannot  be  entered  into  by  one  person  for 
another,  without  special  mandate  from  the  latter.     See 

Authority  to  cite  witnesses,  and  call  for  documents, 
must  be  obtained  from  the  Court  of  Session.  ^ 

2  Application  to  Justices. 

Bu^  for  enforcing  the  decree  arbitral,  any  court  com- 
petent,' and  hence  Justices  in  small  debt  cases,  may  be 
qyplied  to. 

d.  Decree  in  Submission, 

(a)  Conform  to  Submission. 
The  decree  must  be  in  terms  of  the  submission.' 

(b)  Time. 

And  must  be  pronounced  within  the  time  allowed  thereby, 
Unless  the  term  be  prorogated  by  consent  of  parties.* 
When  no  precise  term  is  fixed,  the  usual  style  of  submis- 
nons  bears  that  to  be  a  year  from  the  date.^ 

(c)  Beductiou  of  Decree. 

A  regular  decreet  arbitral  cannot  be  challenged  on 
ground  of  error,  and  is  liable  to  reduction  only  by  the 
Court  of  Session.^ 


1  Ersk.  Inrt.  ir.  3,  §  31.     Princ  iv.  3,  §  17.  «  Ibid.     ibid. 

S  Ibid.  §  32.    ibid.  §  18.  4  Ihid.    ibid. 

*  Ibid.  §  29.     ibid.  §  16.  9  Jbid.  §  35.     ibid.  §  20. 
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SUPPLY,  COMMISSIONERS  OF. 

1 .  Natutre  of  Office. 

Commissioners  of  Supply  are  officers,  whose*  chief 
duties  consist  in  levying  the  land-tax,  and  dividing  valua- 
tions for  that  purpose  ;  ^  and  in  assessing  and  raising  some 
other  public  burdens.  See  Rogue  Money^  §  2.  Highways^ 
I.  §2. 

2.  When  to  Act  tvith  Jtistices, 

They  are,  besides,  conjoined  with  Justices  of  Peace  in 
magistral  and  administrative  functions,  with  respect  to 
roads,  &c.     See  Highways. 

3.  How  Appointed. 

They  are  appointed  for  each  county,  by  being  named 
in  the  yearly  Act,  imposing  the  land  tax.^ 

4.  Qualification, 

But  even  after  being  so  named,  a  Commissioner  is  not 
qualified  to  act,  under  penalty  of  L.20,  (recoverable  in 
the  Court  of  Session,)  unless  he  is  infeft  as  fiar  or  life- 
renter  in  property  or  superiority  within  the  county,  to 
the  amount  of  L.lOO  Scots  of  value  or  rent;'  or  is  the 
eldest  son  and  heir  of  such  a  fiar. 

The  same  lands  may  afford  a  qualification  both  to  the 
superior,  and  to  his  vassals  and  subvassals,  apparently  ad 
iiifinitum.^ 

5.  OathSi  §*c. 
Before  acting,  the  Commissioners  must,  (under  penalty 


I  Hutch,  i.  10,  §  1,  (i.  336,)  «  Ibid.  §  2. 

3  Ibid.  §  3,  (i.  336,  7.)  *  AWd.  (i.  337.) 
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of  L.2O9)  take  and  subscribe  the  oaths  of  allegiance  and 
dbjmation,  and  the  assurance  appointed  to  be  taken  by 
all  persons  holding  offices  or  places  of  trust  ^ 

The  business  of  Commissioners  of  Supply,  in  relation 
to  the  militia,  need  not  now  be  stated.^ 


SURETY,  RESPECTING  CONDUCT. 

As  a  preyentiye  measure  against  offences,  Justices  of 
Peace  (as  well  as  other  Magistrates,)  are  empowered  to 
exact  from  persons  likely  to  disturb  public  order,  security 
fiir  their  future  good  conduct' 

This  proceeding  is  of  three  kinds, — Lawborrows ;  Surety 
of  the  Peace;  and  Surety  for  the  good  Behavior, — of 
which  die  most  limited  may  be  considered  first. 

I.  LAWBORROWS,  (OR  LAWBURROWS.) 

1.  Meaning. 

Lawborrows  is  a  security  which  any  one  having  dread  of 
harm  from  another,  may  call  upon  a  Justice  of  the  Peace, 
orother  judge,  to  exact  from  the  party  feared.^ 

2.  Foundation. 
And  is  founded  upon  express  Statute.^ 

dw  Requisites. 
In  order  to  obtain  this  caution,  it  is  requisite. 


1  Hutch.  L  10,  g  4,  (i.  33&)  <  See  Hutch,  r.  4,  (iii.  59,  &c.) 

3  See  Hatdi.  B.  U.  c.  2,  §  1,  (i.  389,  &c.) 
«  Drid.  §  2,  (L  301,  2,  &C.) 

&  Varioos  Acts,  fimn  1429  c.  129,  to  1597  c  273,  the  chief  one  being 
1681  e.  117.     The  most  ancient  letters  of  lawborrows  were  a  briefoe  of 
unung  from  the  Chancery.     R.  M.  1.  ii.  c  63,  §  15. 
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(a)  Proof. 
That  the  applicant  either  bring  proof  of  his  cause  of 
alarm,  ^ 

(b)  Oath  to  Belief. 

Or  swear,  that  he  truly  entertains  apprehension,  of  a 
kind  authorising  lawborrows  to  be  granted. 

His  general  oath  to  this  eifect  being  sufficient  without 
any  statement  of  particulars.^ 

(c)  Interrogatories. 

Although  the  judge  may  properly  interrogate  him,  so 
as  to  learn  that  the  application  is  not  quite  unfounded.' 

(d)  islo  Citation  of  Party. 

It  is  not  necessary  that  the  party  complained  of  be 
cited.* 

4.  Order. 

The  party  complained  of  is  ordered  to  find  security 
within  a  short  term  (usually  three  days),  in  default  of 
which  he  is  committed  to  jail. 

5.  Terms  of  Security. 

The  security  bears,  "  that  the  complainers,^  their  wives, 
<<  bairnes,  tenants,  and  servants,  shall  be  harmless  and 
''  skaithless  in  their  bodies,  lands,  tacks,  possessions,  goods, 
"  and  gear,  and  on  no  ways  be  molested  or  troubled  there- 
"  in  by  the  persons  complained  on,  nor  others  of  their 
"  causing,'^  &c. 


1  Hutch.  B.  ii.  c.  2,  §  2,  (i.  392.) 

S  Hume,  chap.   xi.  §  1,  art.  3,  (i.  363.)     Chap.  xvii.  §  111,  (i.  437.) 
Hutch,  ut  sup.  3  Hutch,  ut  sup,  (i.  393.)  «  Jbid.  (i.  892.) 

*  Act  1681,0.  117. 
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6.  Penalties. 

(a)   Old. 

The  penalty,  by  the  old  law,  was  L.2000  Scots  for  an 
Earl,  &c.  and  100  merks  for  a  yeoman  ;* 

The  last  being  probably  meant  to  apply  to  all  persons 
of  inferior  rank.* 

(b)  Modem. 

(a)  Increase. 

But  in  modern  practice,  those  rates  are  exceeded  when 
thought  too  low,  especially  if  the  complainer  urge  it.' 

(b)  Mitigation. 

While,  on  the  other  hand,  they  are  sometimes  diminish^ 
ed  when  the  Judge  sees  fit.* 

7.   When  Incompetent. 

(a)  Married  Persons. 

Lawborrows  are  not  granted  to  one  against  the  other  of 
a  married  pair, 

(b)  Exception. 

Unless  on  proof  of  the  cause  of  dread.' 
And  the  application  being  first  served  on  the  opposite 
party.^ 


I  Act  1693,  c.  170. 

S  Hutch.  B.  ii.  c.  2,  §  2,  (i.  393.)     Baokton,  i.  10,  §  167. 
3  Stair,  iv.  48,  §  2.     Ersk.  iv.  i,  §  16.  4  Stair,  u#  tup. 

ft  Banktoii,  i.    10,  §    175.     Elchles,  Husband  and  Wife,   No.   32.     A 
againet  B,  iOth  June  1749.     Peter  Thomson,  7th  March  1815. 
^  A  against  B.  ui  sup.     Peter  Thomson,  ut  sup. 
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(c)  Course  in  such  Cases, 
In  such  cases  of  family  quarrel,  it  is  suggested  as  a  pro- 
per course,  to  appoint  the  application  to  be  lodged,  and 
answers  to  be  lodged  within  a  limited  time,  under  certifi- 
cation that  in  default,  a  proof  will  be  allowed,  &c. 

8.  Contravention  of  Lawborraws. 

Breach,  or  (as  it  is  styled)  contravention  of  lawborrows, 
infers  liability  of  the  party  complained  of,  whether  he  has 
found  security  or  not.* 

And  of  his  cautioner,  equally  with  himself,  if  a  bond  has 
been  executed.^ 

(a)  When  Cognizable  by  Justices. 

This  action  may  probably  be  brought  before  the  Justices, 
when  one  of  them  has  exacted  the  security.' 

(b)  Prosecutor. 

The  Fiscal  must  concur  with  the  private  complainer, 

Bat  cannot  prosecute  alone,* 

Unless  for  ordinary  punishment  of  the  Act  as  a  breach 
of  the  peace;* 

And,  in  such  a  case,  a  fine  imposed  on  the  offender 
would  not  free  him  from  action  of  contravention.^ 

So,  the  Fiscal  may  insist  criminally, 

Where  the  private  party's  right  to  prosecute  for  contra- 
vention is  barred,  by  remission  expressed  or  implied.'' 

The  original  complainer  must  pursue  for  injury  done  to 


I  Act  1597,  c,  269.  >  Ersk.  B.  iv.  1,  §  16. 

3  8«e  Bankton,  i.  lO,  §  17.    Marshall  v.  Blair,  12th  March  1022.   Dane. 
«  Stair,  i.  9,  §  30.     Bankton,  i.  10,  §  172,  3. 

&  Stair,  iv.  48,  §  9.     Bankton,  ti/  tup,  §  176.  ^  Bankton,  ut  tup* 

1  Stair,  i.  9,  §  30.     Bankton,  i.  10,  §  173,  4. 
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the  persons  named  in  the  caution,  and  not  those  persons 
themselves. ' 

(c)  What  Constitutes  Contravention, 
Mere  words  do  not  appear  to  constitute. contravention.* 

(d)  PeTwlty, 

The  amount  of  the  penalty  is  properly  that  borne  on 
the  bond,  but 

Sometimes,  when  the  contravention  is  trifling,  less  is 
awarded: 

Occasionally  no  more  than  the  actual  damage.' 

(e)  Disposal  of  Penalty, 

In  this  last  instance,  the  amount  levied  goes  to  the  party 
injured ; 

But,  in  other  cases,  the  penalty  is  equally  divided  be- 
tween the  complainer  and  the  public* 

II.    SURETY  OF  THE  PEACE. 

1.  Meaning. 
This  is  a  security  against  injury  threatened  or  dreaded. 

2.  By  whom  Exigible. 
It  may  be  exacted  by  any  single  Justice  of  Peace  :  ^ 

3.    When  Exigible. 

(a)  Persons  at  Enmity. 
Who  may  proceed  to  lay  under  caution  any  parties  be- 


1  Stair,  iv.  48,  §  10.     Bankton,  i.  10,  g  16U,  3,  4. 

8  Hutch,  ii.  2,  §  2,  (i.  394.)  3  ibid.  *  Ibid. 

»  Act  1617,  c.  8.     1661,  c.  38.     Hutch,  ii.  2,  §  3,  (i.  400.) 
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tweeii  whom  he  is  credibly  informed  there  is  "  appearance 
"  of  trouble,"  unless  "  the  parties  declare  upon  their  con- 
"  science  that  neither  of  them  bears  any  grudge  to  other." ^ 

(b)   Threats. 

He  may  also  impose  this  caution  upon  those  who  have 
threatened  personal  injury  or  fire-raising,  having  first 
brought  the  oiFenders  before  him  by  warrant; 

(c)    Oath  respecting  Dread. 

•Or  on  any  complainer  swearing  that  he  has  just  cause 
of  fear  from  a  particular  party,  the  Justice  may  bind  over 
the  latter  to  keep  the  peace. ^ 

(d)  Married  Persons, 

A  wife  may  obtain  this  security  against  a  husband,  or 
vice  versa,^ 

4.   lime. 


The  length  of  time  for  which  a  party  may  be  bound  is 
not  fixed,  but  ought  not  to  exceed  a  few  years ; 

And  in  practice  it  is  rarely  taken  for  above  one  or  else 
two  years.* 

5.  Penalty, 
The  amount  of  the  penalty  is  discretionary/ 

6.  Failure  to  Find  Caution. 
A  party  failing  to  find  a  sufficient  cautioner  for  the 


1  Act  16C1,  c.  38. 

«  Act  1617,  c.  8.     1661,  c.  38.  3  Hutch,  ii.  2,  §  3,  (i.  401.) 

4  Hutch,  ut  sup.  (i.  405.)  refers  to  English  authorities  with  respect  to 
surety  for  the  whole  of  a  party  *s  life;  hut  it  appears  that  an  opposite  rultf 
applies  in  Scotland. 

ft  Hutch,  utsup.  (i.  400.) 
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amount  ordained,  may  be  imprisoned  till  the  expiry  of  the 
term  for  which  he  was  to  have  been  bound.  ^ 
But  may  not  be  otherwise  or  longer  punished.^ 

7.  Bond  of  Caution. 

The  bond  of  security  ought  to  bear  to  be  for  keeping 
the  peace,  and  should  contain  the  names  and  designations 
of  both  principal  and  cautioner.' 

The  Justice  ought  to  keep  the  bond,  and  deliver  it  at 
next  sessions  to  the  Clerk  of  the  Peace,  in  order  to  be 
preserved  and  registered  by  him.* 

8.  Forfeiture  of  Bond. 

Forfeiture  of  the  penalty  in  the  bond  is  incurred  by  the 
party  committing  any  breach  of  the  peace,  whether  against 
the  complainer  or  other  persons.^ 

9.  Fresh  Security. 

A  party  lawfully  convicted  of  breaking  a  surety  of  the 
peace,  may  be  laid  under  a  fresh  security.® 

And  so  may  a  party  whose  cautioner  proves  insufficient.^ 

in.    SURETY  FOR  THE  GOOD  BEHAVIOR. 

1.  Meaning. 

This  security  agrees  in  many  respects  with  surety  for 
the  peace,  but  differs  from  it  in  degree,  as  being  more  ri- 
gorous, and  including  it^ 


1  Thomas  Thomson,  15th  November  1815.     Court  of  Justiciary. 
.  s  Justices  of  Peace  of  county  of  Wigton  o.  Martin,  9th  Nor.  1710. 
Forbes.  S  Hutch,  ii.  2,  §  3,  (i.  405.) 

*  Act  1617,  c  8,  §2.     1861,  c  38. 

6  See  Hutch,  ut  tup.  (i.  408,)  and  Bum,  voe.  Surety  of  the  Peace. 

«  Hutch,  ut  sup.  (i.  404.)  7  \\^\^^ 

s  See  Hutch,  ut  sup,  §  4.(i.  400.) 
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2.  By  whom  Exigible, 
It  may  be  imposed  by  any  single  Justice,^ 

3.  fVhen  Exigible, 

(a)  Suspect  Persons, 

Upon  <^  any  suspect  man,  who,  for  the  most  part,  sleep- 
"  eth  all  the  day  and  walketh  in  the  night;"* 

(b)  Persons  not  giving  Good  Account. 

Or  upon  those  who  are  described  as  ^^  suspicious  per- 
^^  sons,  who  are  night  walkers,  and  cannot  give  a  good 
"  account  of  themselves."' 

Or  it  [instead  of  surety  for  the  peace]  may  be  taken 
from 

(c)  Threats. 

Those  who  have  threatened  personal  injury  or  fire- 
raising. 

(d)  Persons  Convicted. 

Sometimes  parties  convicted  of  certain  offences,  are  di- 
rected by  Statute  to  be  laid  under  this  surety ;  and 

Sometimes  at  common  law  a  party  is  ordered  to  find 
this  surety,  by  a  judgment  against  him  for  some  gross 
breach  of  public  decorum."* 

(e)  English  Statute. 

It  is  doubtful  whether  an  English  Statute  (of  Edward 
III.)  which  appoints  Justices  to  exact  this  surety  from 
"  all  them  who  be  not  of  good  fame,"*  extends  to  Scot- 
land. 


»  See  Hutch,  ii.  2,  §  4,  (i.  410.) 

'  Act  1617)  c.  8,  §  Anent  Constables,  No.  4. 

3  Act  16f$l,  c  38,  §  Constables. 

4  Hutch,  ut  sup.  (i.  410  and  412.)  ^  Statute  34  Edward  III.  c.  1. 
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But  it  may  be  useful  to  observe  the  explanation  wbich 
Englisli  authorities  give  of  ^^  suspicions  night  walkers," 
iriiom  they  r^ard  as  offenders  against  public  comfort  and 
decency,  by  mischief  and  indecorum,  rather  than  against 
die  public  peace  by  more  violent  invasions  of  person  or 
property.^ 

4.  Forfeiture  qfSeeurify. 

Forfeiture  of  this  security  is  incurred  by  whatever 
wmdd  cause  forfeiture  of  surety  for  the  peace  ;^  and  also 

By  seditious  words.^ 

Or  by  being  guilty  of  any  offence  whidi  this  caution  is 
meant  to  prevent. 

5.  General  Observatimu 

But  surety  for  the  good  behavior  is,  on  the  whole,  a 
matter  on  which  the  utmost  circumspection  ought  to  be 
used  by  the  Judge  from  whom  it  is  craved. 


TACK. 

1.  Definitunu 

Tack  or  Lease  is  a  contract,  by  which  an  immoveable 
subject  islet  or  given  in  use  to  a  party,  during  a  time,  and 
for  payment  of  a  rent^ 

2.  Competency  of  Justices. 

The  jurisdiction  of  Justices  in  regard  to  matters  found- 
ed on  tadc,  is  confined  to  those  coming  under  the  Small 
Debt  Act 


Iltttch.  iL  2,  §  4,  (i.  410L-.12.)     Bum,  voce  Surety  /or  the  Good 
«  5>oe  Hutch,  vt  sup,  (i.  412,  3.)  »  lUd.  (i.  413.) 

<  Cnk.  Inst.  ii.  6,  §  20.     Princ.  ii.  «,  §  8. 
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Very  few  points,  therefore,  need  be  noticed  here. 

3.  Constitution  of  Tack. 

(a)  Writ. 

A  tack  for  more  than  one  year  must  be  in  writing.^ 
But  a  missive  or  memorandum,  if  signed,  is  sufficient' 

(b)  Verbally. 

A  tack  for  one  year  may  be  made  verbally ;' 
And  may  be  proved  by  wntnesses. 
But  a  verbal  agreement  to  have  a  written  tack  for  one 
year,  is  of  no  force  till  fulfilled  by  writing. 

4.  Landlord's  Obligations. 

(a)  Possession. 

The  landlord  must  give  possession  at  the  term  agreed 
on,  or  that  usual  in  such  cases. 

And  must  maintain  the  tenant  in  enjoyment  of  the  sub- 
ject, during  the  lease. 

(b)  Repairs. 

When  there  is  no  contrary  arrangement^  the  repairs  of 
a  house  required  through  the  ordinary  effects  of  time,  fsil 
upon  the  landlord.^ 

5.  Tenants  Obligations. 

(a)  Entry. 
The  tenant  is  bound  to  enter  at  the  term. 


I  Ersk.  Inst.  ii.  6,  §  30.     Princ  ii.  6,  §.8.  •  Ibid.  §  SI. 

3  Ibid.  §  30.    ibid.  4  Ibid.  %  4S. 
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(b)  Use. 
To  use  the  subject  properly. 

(c)  No  Changes. 

To  make  no  material  alteration  in  its  form. 

(d)  Restoration. 

To  restore  it  in  good  condition  at  the  end  of  the  lease.' 

(£)  Rent. 
And  to  pay  the  rent  at  the  proper  terms. 

(f)  No  Assignment  of  Ltease. 

He  may  not  assign  his  lease,  or  subset,  without  permis- 
sion, whidi  is  not  presumed  in  ordinary  tacks.  ^ 

(a)  Exceptions. 

But  his  creditors  may  adjudge  his  lease,  unless  assignees 
be  expressly  excluded.' 

And  a  house  or  shop,  &c.  (any  urban  tenement,  as  it  is 
tenned,)  may  be  subset  for  the  same  purpose  as  it  was 
originally  let  for,  unless  subtenants  be  expressly  ex- 
dnded.^ 

6.  Public  Burdens. 

A  tenant  is  not  liable  for  public  burdens,  unless 

By  express  agreement  :^ 

Except  for  schoolmaster's  salary  :^ 

And  assessments  for  poor's  rates.  ^ 

Which  are,  by  law  equally  divided  between  landlords 
and  tenants. 

1  Enk.  Inst.  ii.  6,  §  39.  a  Ibid.  §  31.     Piinc.  ii.  6,  §  IS. 

3  Ibid.  §  32.     Ibid. 

^  Case  of  Anderson  v.  Alexander  and  Miller,  l(hh  July  1811. 

^llud.  §42.     ibid.  §  18. 

•  Ibid.     ibid,  and  Acts  1696,  c  26.     42  Geo.  III.  c.  54,  §  2. 

'  Act  1663^  c.  la 
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THEFT,  &  RESET  OF  THEFT. 

I.   THEFT  IN  GENERAL* 

1.  Definition. 

The  crime  of  Theft  may  be  thus  generally  defined;  ^  the' 
^<  felonious  taking  and  carrying  away  of  another's  pro- 
"  perty,  with  a  view  to  deprive  him"  of  it 

2.  Constituents  of  Theft. 

(a)  Felonious  Intent. 

To  constitute  theft  there  must  be  a  felonious  intent^ — 
the  committer  must  be  aware  that  the  property  belonged 
to  another,  and  must  have  the  purpose  of  keeping  it  from 
him. 

(b)  Taking. 

There  must  be  a  taking^  without  consent  of  the  owner, 
for  if  the  latter  allows  of  the  property  being  delivered, 
however  he  may  have  been  imposed  upon,  the  case  is  one 
of  fraud  not  theft. 

(c)  Carrying  Away. 

By  carrying  away^  the  law  means  not  merely  complete 
abstraction  of  the  article, 

But  any  removal  of  it,  however  slight,  from  the  place 
where  it  was  situated  :* 

For  example,  goods  lifted  down  from  their  shelves  in  a 


1  Hume,  chap.  ii.  (vol.  i.  p.  56.)  <  Ibid.  chap.  ii.  §  HI,  (i.  p.  7S.) 

^  Ibid.  chap.  ii.  §  I,  (vol.  i.  p.  56,  &c.) 
4  Ibid.  chap.  ii.  §  II,  (i.  69,  &c.) 
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ikop  but  not  removed  out  of  the  premises,  are  held  to 
haTe  been  carried  away. 

(d)  Property • 

Tikepnperty  must  be  anather^s  ;' 

But  it  is  of  no  consequence  whether  it  belongs  to  a  pri- 
Tate  individual,  to  the  Crown,  or  to  a  corporation. 

(e)  Exception. 

It  is  not  considered  stealing,  but  a  minor  irr^^ularity^ 
to  take  and  carry  away  one's  own  property,  although  at 
the  time  in  the  lawful  possession  of  another  person,  as  by 
l^eAge^  &c. 

(f)  Purpose, 

There  must  be  an  intention  to  deprive  its  owner  of  the 
article  taken  away.* 

It  is  commonly  said,  that  the  taking  must  be  for  profit. 

But  such  an  expression  is  not  strictly  correct,  for  it  is 
theft  to  carry  off  any  thing,  with  the  purpose  of  destroy- 
ii^it 

II.   THEFTS  COGNIZABLE  BY  JUSTICES. 

1.  At  Common  Law. 

(a)  Petty  Theft. 

Justices  take  cognizance  of  those  kinds  of  petty  theft, 
commonly  termed  picking  or  pilfering. 

(b)  Jurisdiction  as  to  Such. 
As  their  jurisdiction  in  these,  which  is  derived  from 

1  Hume,  chap.  ii.  §  6,  (i.  p.  7^,  7*) 
t  Ibid.  chap.  ii.  §  4,  (i.  73,  &c 
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usage  alone,  seems  founded  on  the  consideration  of  their 
being  breaches  of  the  peace,' 

(c)  Sentence. 

The  sentence  usually  passed  by  Justices*  in  such  cases 
is  imprisonment  or  fine ; 

(d)  Security. 

But'  the  offender  is  sometimes  further  obliged  to  find 
security  for  good  behavior  during  a  limited  term. 

2.  By  Statute. 

Jurisdiction,  in  certain  cases  of  theft,  has  been  specially 
conferred  upon  Justices  of  Peace  by  Statute. 

(a)  Act  1661,  c.  38,  as  to  Pigeons^  §'c. 

Justices  are  empowered  (by  the  Act  1661,  c.  38,)  to  try 
'^  breakers  of  dove  -houses  and  cunninghares  (rabbit-war- 
"  reus),  stealears  of  bees  and  bee-hyves." 

(a)  Proceedings. 

They  are  directed  to  "  proceed  by  witnesses  or  by  oath 
"  of  party ;" 

(b)  Punishment. 

And  to  punish  by  fine,  ^^  answerable  to  the  circumstances 
"  of  the  oflFence  and  quality  of  the  oflFenders." 

As  the  earlier  law,*  to  which  the  Act  1661  refers,  pre- 
scribed a  penalty  of  L.IO  Scots  for  the  first  offence,  L.20 
Scots  for  the  second,  and  L.40  for  every  subsequent  of- 
fence, in  addition  to  the  amount  of  damages  in  each  case. 


1  Hutcli.  B.  i.  5,  §  3.  S  Hutch,  ut  tup.  >  Ibid. 

4  Act  1579,  c.  84,  ratifying,  but  in  part  amending  some  earlier  Statutes* 
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Jostiees  ought  not  to  exceed  these  sums  in  their  sentences 
for  delinquencies  of  this  sort 

(b)  British  Acts  as  to  Turnips^  8fc. 

(a)  Jurisdictioju 

In  order  to  protect  certain  kinds  of  vegetables  from  de- 
predation, a  single  Justice  is  authorised  by  Statute'  to 
take  ci^isance, 

(b)  Offences, 

.  Of  theft  or  wilful  injury  of  any  "  turnips,*  potatoes, 
**  cabbages,  parsnips,  beans,  pease,  or  carrots,  growing  or 
•*  being  in  any  garden,  orchard,  lands,  or  grounds,  open 
"  or  inclosed." 

(c)  Proceedings. 
The  proceedings  to  be  as  summary  as  possible  :* 

(d)  Proof. 

And  on  conviction,  by  confession,  or  the  oath  of  one 
credible  witness, 

(e)  Punishment. 

TTie  ofiFender  is  to  be  made  liable  in  the  value*  of  the 
vegetables  taken  or  injured,  payable  to  the  owner  of  the 
said  vegetables  : 

And  in  a  further  penalty,  not  exceeding  208.* 

(f)  Disposal  of  Penalty. 
Which  may  be  declared  payable  to  the  owner  of  the 


1  13  Geo.  III.  c.  32.  42  Geo.  III.  c.  67,  the  latter  Act  extending  the 
former  in  some  particulars,  viz.  to  beans,  orchards,  penalty  to  20s.  instead 
of  10s.,  and  term  of  commitment,  in  default  of  payment,  to  ttro  month? 
from  one.  <  42  Geo.  III.  c  6?.  3  13  Geo.  HI.  c  38,  §  I— 4. 

«  ibid.  §  I.  ^42  Geo.  HI.  c.  «?. 

•2  C 


386  THEFT,    RESET  OF. 

vegetables,  or  to  the  poor  of  the  parish,  or  to  both,  accord- 
ing to  the  discretion  of  the  Justice,'  unless  the  conviction 
be  on  the  owner's  oath,  when  the  poor*  alone  get  the 
fine. 

(g)  Default  of  Payment 

In  default  of  payment,  the  Justice  may  commit  the 
offender  to  the  house  of  correction  (or  prison)  to  hard  labor, 
for  a  period  not  exceeding  two  calendar  months.' 

(h)  Admissible  Witnesses. 

The  testimony  of  the  owner  of  the  vegetables,  and  of 
the  inhabitants  of  the  parish,  is  admitted.* 

(i)  Prosecution. 

But  prosecution  must  be  commenced  within  thirty  days^ 
after  the  offence. 

111.   RE.SET  OF  THEFT. 

1.  Definition. 

Reset  of  theft,  is  the  knowingly  receiving  and  keeping 
of  stolen  goods,  with  felonious  intention  of  withholding 
them  from  the  owner.^ 

"2.  Constituents  of  Reset. 

(a)  Knowledge  of  Goods  being  Stolen. 
The  resetter  must  know  that  the  goods  were  stolen.' 


1  13  Geo.  III.  c.  32,  §  1.  2  Ibid.  §  3. 

S  42  Geo.  III.  c.  67.  *  13  Geo.  III.  c.  32,  §  2.  ft  Ibid.  §  6. 

C  Mume,  chap.  iii.  (i.  jj.  1 10.)     Burnett,  chap.  vi.  (p.  156.) 
'  Hume,  chap.  iii.  art.  3,  (i.  Ill,  2.)     Burnett,  ut  tup. 
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(b)  Receipt  of  Goods. 

(a)  Hato, 
He  must  receive  them  into  his  own  possession. 

(b)  What  not  Reset. 

Merely  harboring  the  thief  does  not  involve  reset  of 
what  he  has  stolen.' 

(c)  JVhence. 

It  is  of  DO  importance,  whether  the  resetter  has  received 
the  goods  directly  from  the  hands  of  the  thief  or  not  ;* 

Or  in  what  way  he  has  obtained  possession  ; 

Whether  a  fair  value  has  been  paid  by  him  for  them ; 

Or  whether  he  has  taken  them  as  a  depositary  for  the 
thief.' 

3.  Trial  for  Reset, 

Although  there  can  be  no  reset  without  previous  theft, 
yet  it  is  now  held  competent  to  try  the  resetter  before 
the  thief.  ^ 

4.  Reset  sometimes  is  Part  in  Theft. 

In  some  cases,  the  receiving  of  stolen  goods  may  re- 
solve into  the  being  art  and  part  in  the  theft  itself. 

As  when  the  reset  takes  place  immediately  after  the 
theft  has  been  committed,  and  is  in  fact  but  a  continuation 
of  the  act  of  carrying  away  the  property  from  its  owner. ^ 

5.  Jurisdiction  of  Justices. 
Justices  may  try  for  reset,  in  petty  cases  of  that  oifence. 

'  Uume,  chap.  iii.  art.  1,  (i.  110,  1.) 

*  Hume,  chap.  iii.  art.  2,  (i.  111.)     Burnett,  chap.  vi.  (p.  Id6.) 

^  flume,  chap.  iii.  art.  1,  (i.  1 10,  1.) 

^  Hume,  chap.  iii.  art.  7,  (i*  117)  8-)     Burnett,  chap.  xiv.  (p.  280,  90.) 

^  Hume,  chap.  iii.  art.  5,  (i.  113.) 


388  THEFT-BUTE — THREATS. 


THEFT-BUTE. 

1.  Definition. 

Theft-bute  is  the  compounding  of  theft,  by  a  bargain 
with  the  thief,  to  screen  him  from  justice.^ 

2.   What  constitutes  the  Offence. 

To  constitute  this  crime,  the  person  must  receive  some 
reward  from  the  thief,  and  must  engage  to  save  him  from 
prosecution.* 

3.  What  is  not  Tlieft-hite. 

It  is  not  theft-bute,  although  a  culpable  neglect  of  pub- 
lic police,  to  take  back  one's  own  property  from  the  stealer 
of  it,  and  to  let  him  escape.' 

4.  Competency  of  Justices. 

Justices  are  competent  to  try  minor  instances  of  this 
offence,  and  to  punish  by  fine  or  short  imprisonment* 


THREATS. 

1.  Written. 

Threatening  letters,  (or  other  written  threats)  are 
generally  matters  of  too  serious  a  nature  to  be  properly 
cognizable  by  Justices,  but 

2.  Verbal. 

Verbal  threats  may  be  the  ground  of  imposing  upon 


1  Hume,  chap.  xv.  §iii.  (i.  p.  400.)  «  UuoM,  Ml  n{p. 

3  Huiue,  ut  sup. 
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the  offender,  the  iSnding  of  security  to  keep  the  peace, 
under  such  penalties  as  the  judge  deems  fit^ 

(a)  Competency  of  Justices. 

And  as  this  is  of  consequence  to  the  maintenance  of  the 
public  peace,  it  is  within  the  competency  of  Justices  ;^ 

(b)  Proceedings. 

Who,  on  complaint  of  the  party  threatened,  proof  and 
eonviction  of  the  threatener, 

(c)  Security, 

Bind  over  the  latter  to   keep   the  peace  towards  the 
former; 

(d)  Penalty. 

And  may  fix  such  penalty  as  they  think  right. 

(e)  One  Justice. 
A  single  Justice  may  act  in  such  cases  ;^ 

(f)  Without  Complaint. 

And  that  without  a  formal  complaint  made  to  him. 
For  caution  to  keep  the  peace  in  different  circumstances, 
and  under  fixed  penalties,  See  Surety  respecting  Conduct. 
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1.  Illegal. 

No  tokens,  wholly  or  partly,  of  gold  or  of  silver,  may 
be  made  or  issued  (except  by  the  banks  of  England  or 
Ireland,)  under  penalty  of  from  L.5  to  L20.^ 


1  Hume,  L  chap.  xvii.  §  iii.  (i.  437)  >  Act  1661,  c.  38. 

3  Act  52  Geo.  III.  c.  157,  ^  1. 
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2.  Penalty, 
Nor  be  circulated,  under  penalty  of  from  L.5  to  L.IO.' 

3.  One  Justice  Competent. 
One  Justice  may  try  for  those  oflFences;* 

4.  Citations, 
And,  on  sworn  information,  may  cite  accused  and  wit- 


nesses. 


3 


5.  Offending  Witness. 

A  witness   failing  to  attend  forfeits  L.20,  leviable  by 
distress."* 

6.  Proof. 

Conviction  may  be  on  party's  confession,  or  oath  of  one 

witness.^ 

7.  Disposal  of  Penalties. 

Penalty  to  go,  half  to  the  informer,  and  half  to  the  poor 
of  the  parish.  ^ 

(Yet  heritors  of  the  parish  are  competent  witnesses.)' 

8.  Distress. 

PenaltVj  with  expenses,  is  leviable  by  distress.' 

And  the  party  convicted  may  be  detained  till  return  be 

made  to  the  distress,  unless  he  find  caution  to  appear  at 

not  more  than  five  days  after  such  caution.^ 

9.  Default  of  Distress. 

Distress  being  insufficient,  the  party  may  be  committed 
to  jail  for  three  months,  unless  payment  be  sooner  made.*® 


1  64  Geo.  HI.  c.  4,  §1,2.  2  62  Geo.  III.  c.  157,  §  4.  »  Ibid. 

*  §  6.  S  ^  .1.  6  §  8.         7  §  11.         8  §  8.         »  §  9.         W  §  10. 
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10  Appeal, 
Or  unless  party  give  eight  days  notice,  at  least,  of  ap- 
peal to  the  next  Quarter  Sessions,  and  enter  into  a  recog- 
nizance with  two  good  sureties,  to  proceed  with  the  ap- 
peal, and  abide  the  issue. ' 

1  ] .  Quarter  Sessions  Final, 
The  judgment  of  the  Quarter  Sessions  is  final.* 

12.  Returns  of  Convictions. 

And  every  conviction  must  be  returned  to  the  Quarter 
Sessions.' 

And  the  Clerk  of  the  Peace  must,  for  Is.,  furnish  every 
applicant  with  a  copy  of  the  conviction.'^ 

13.  No  Nullity. 
No  proceeding^  are  to  be  quashed  for  want  of  form.^ 

14.  No  Removal  into  Higher  Courts. 
And  no  case  may  be  removed  to  a  higher  court.  ^ 


TRANSACTION. 

1.  Meaning. 

Transaction  or  compromise,  is  the  settlement  of  a  claim 
by  private  contract  or  agreement  of  parties. 

2.  Competency  of  Justices. 

And  it  may  be  enforced  by  Justices,  or   by  any  other 
judges. 


1  52  Geo.  III.  c.  157,  §  10.  >  Ihid.  S  §  6. 

*  §  7.  *  §  12.  «  Ibid. 
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3.  Authority  to  Compromise. 
One  person   cannot  compromise  in   name  and  on  be- 
half of  another,  without  a  special  mandate  to  that  effect. 
See  Mandate, 


TRESPASS. 

1.  Triable  by  Justices, 

Any  Trespass,  or  unlawful  entering  upon  the  property 
of  another,  may  be  prosecuted  for  before  Justices. 

2.  How  Prosecuted, 

Ordinary  trespasses  are  often,  in  practice,  brought  be- 
fore Justices  by  action,  as  for  damage,  under  the  Small 
Debt  Act,  the  procedure  therein  being  simple  and 
speedy. 

3.  Particular  Trespasses, 

Trespass  by  travelling  through  wheat  is,  by  Statute,  made 
liable  to  the  peculiar  penalties  of  L.10  Scots  for  the  first 
offence,  L.20  Scots  for  the  second,  and  forfeiture  of  move- 
ables, which  may  practically  be  interpreted  as  an  arbitrary 
iine,  for  any  subsequent  offence — the  penalties  going  to 
the  public' 

For  trespasses  in  pursuit  of  game,  See  Game. 

For  trespasses  in  relation  to  planting  and  inclosing. 
See  Plantim/  and  Inclosing, 


I  ActK  1555,  r.  ol.     1655,  c  20. 
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USURY. 

1.  Definition. 

Usury  is  the  taking  of  higher  interest  for  money,  than 
5  per  cent,  per  annum. 

2.  Competency  of  Justices. 

Questions  on  this  head  may  come  before  Justices,  under 
the  Small  Debt  Act,  where  the  amount  is  sufficiently 
small,  and  by  way  of  defence  against  a  demand. 

3.  Usurious  Btmds — Void. 

All  bonds,  &e.  relative  to  loans  at  illegal  interest,  are 
Yoid.' 

(a)  Exception. 

Except  in  the  case  of  the  onerous  indorsee  of  a  bill  or 
promissory  note,  of  the  usurious  origin  of  which  he  had 
not  notice  given  him.* 

4.  Treble  Value. 

The  forfeiture  of  treble  the  sum  lent,  half  to  the  King 
and  half  to  the  prosecutor,  is  not  likely  to  be  pursued  for 
before  Justices,  although  it  may  be  competent 


VAGABONDS. 

1.  Hlio  Included. 

Under  the  term  vagabonds  are  included  all  the  follow- 
ing descriptions  of  people,  jugglers,  users  of  crafty  or  un- 


1  Act  12  Anne,  c.  ir»,  «  58  Geo.  III.  c.  93. 
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lawful  plays,  sorcerers,  gypsies,  counterfeit  idiots,  and  pre- 
tended deaf  and  dumb  persons,  fortune-tellers,  and  others 
professing  to  have  knowledge  in  charms,  and  the  like,  be- 
sides minstrels,  songsters,  and  tale-tellers,  not  being  in 
the  service  of  the  Lords  of  Parliament,  or  the  great 
burghs.' 

To  these   must  be  added  ordinary  paupers,  who  beg, 
even  if  within  their  own  parishes.* 

2.  Harbor ers  of  Such. 

Harborers  of  vagabonds  are  punishable,  both  by  Statute, 
and  at  common  law.' 

3.  Jurisdiction  of  Justices. 

Justices  of  Peace  are  particularly  directed  to  repress  va- 
grancy in  all  its  forms.* 

4.  Punishment. 

(a)  Old  Penalties. 

Many  severe  penalties  were  denounced  against  vaga- 
bonds by  various  Scottish  Statutes.* 

(b)  Modem  Punishment. 

But  in  modern  practice,   the  common  punishment  is  a 
short  imprisonment. 

(c)  Caution. 

The  offender  being  often  laid,  besides,  under  caution  for 
good  behavior. 


*  Hume,  i.  chap.  xxii.  i;;  4,  (i.  474,)  and  the  Acts  there  referred  to. 

'  Act  1679,  c.  74.  '  Hume,  ut  sup.  §  6,  (i.  474,  6.) 

*  Act  1661,  c.  3«. 

^  Among  those  the  leading  Act  in  1579,  c.  74,  according  to  Hume  ui 
sup.  §  4,  (i.  474.) 
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(d)  Hpficiorl  Punishments, 

Beggars  ought,  according  to  proclamation,  to  be  im- 
prisoned and  fed  on  bread  and  water  only,  during  a  month. ' 

Pretenders  to  witdicraft,  fortune-telling,  &c.  who  seem 
to  be  rogues  as  well  as  vagabonds,  are,  by  a  British  Act, 
made  punishable  with  imprisonment  for  a  year,  along  with 
being  laid  under  surety  for  good  behavior,  at  the  judge's 
discretion.  * 

(e)  Repression  of  Harborers  of  Vagrants, 

Harborers  or  "  resetters"  of  vagrants,  are  usually  punish- 
ed with  imprisonment  or  fine,  and  are  besides  made  to  find 
caution  for  good  behavior. 

5.  English  Vagrant  Act, 

The  English  Vagrant  Act,  17  Geo.  II.  c.  5,  does  not 
seem  to  apply  to  Scotland  at  all. 


WARRANT. 


1.  WARRANTS  IN  GENERAL. 


i.  Meaning, 

By  a  warrant  is  meant,  the  command  or  authority  issued 
by  a  magistrate,  to  officers  of  the  law,  to  proceed  to  per- 
form some  act  in  the  course  of  justice. 

2.  Verbal  Warrant, 

This  order  or  sanction  may  be  verbal,  in  cases  which  do 
not  admit  of  delay ;  as  for  seizing  offenders,  seen  in  the 
fact.     See  Arrest^    u,  ^  \. 


1  Proclamation  or  Act  of  Privy  Council,  29th  August  1693.     Act  1695, 
r,.  43.  S  Act  9  Geo.  II.  c.  5,  §  4. 
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*3.  Written  Warrant, 
But  in  general,  all  warrants  ought  to  be  in  writing. 

4.  Kinds  of  Warrants. 

These,  for  certain  specific  purposes,  are  known  by  se- 
parate names,  and  the  most  common  and  important  are  the 
following. 

Search  warrant;  warrant  to  arrest;  warrant  to  commit, 
for  examination,  for  trial ;  warrant  de  meditatione  fiigm ; 
border  warrant;  indorsed  warrant. 

5.   Requisites  of  all  Warrants. 
The  requisites  common  to  every  warrant  are, 

(a)  Inform. 
In  point  of  form, 

(a)  Date, 

That  it  bear  the  date,  and  the  name  of  the  place  where 
granted, 

And  the  style  of  the  magistrate  granting  it, 

(b)  Sti/le  of  Granter. 

And  that  it  be  signed  by  him ; 

Rut  the  last  alone  is  absolutely  necessary  :  ^ 

(b)  In  Substance, 
In  substance, 

(a)  Not  General, 

That  the  warrant  be  not  general,  but  particular  as  to 
the  person  against  whom  it  is  directed  ; 

1  Hume,  ii.  cbap.  ii.  ^  11,  (ii.  7$*)     Hutch.  B.  ii.  chap.  iii.  §  2,  (i.  441.) 
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(b)  Cause. 
And  also  tliat  it  be  precise  as  to  the  cause  of  being 
itraed; 

The  former  being  the  more  important  to  be  observed.^ 

6.  Extent  of  Warrant. 

(a)  Not  beyond  Chanter's  Territory, 

No  warrant  can  be  executed  beyond  the  limits  of  the 
jurisdiction  of  the  Justice,  or  other  magistrate,  by  whom 
it  is  g^ranted.^ 

(a)  Exceptions. 

Unless  under  the  circumstances  stated  under  the  heads 
of  border  warrant,  and  indorsed  warranto  See  Border 
Warranty  Sfc.  below. 

II.    PARTICULAR  WARRANTS. 

1.  Search  Warrant.     {Criminal.) 

(a)  Form  and  Tenor. 

(a)    Writing. 
This  must  always  be  in  writing : ' 

(b)  Description  of  Place. 

And  ought  to  describe  the  house  or  place  to  be  search- 
ed, 

(c)  Description  of  Goods. 
And  the  articles  sought  for.^ 

1  Hmne,  ii.  diap.  ii.  §  11,  (ii.  75.)  Hutch.  B.  ii.  chap.  iii.  §  2,  (i.  441,  2.) 

t  Hnme^  ibid.  (ii.  75,  6.)     Hutch,  ut  »up.  §  3,  (i.  449.) 

3  So  it  appears  from  the  purport  of  Hutch,  ut  sup.  §  2.  (i.  441.) 

«  Home^ibid.  (iu  75.)    Hutch,  ut  tup.  (i.  441,  2.) 
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(b)   Obfect 
It  is  granted  to  seek  for  and  take  an  alleged  criminal,  or 
to  recover  stolen  goods,  weapons,  &c.  with  which  crimes 
have  been  perpetrated,  and  other  things  which  may  be 
used  as  productions  on  trials,  as  bloody  clothes,  &c. 

(c)  Granting  of  Warrant. 

(a)  Application. 

A  search  warrant  is  usually  issued  on  application  of  the 
Procurator  Fiscal,  or  the  private  party ; 

(b)  Information. 

And  may  proceed  on  a  signed  information ; 

(c)  Oath, 

Although  it  were  better  to  take  the  party's  oath,  as  to 
the  reality  of  his  suspicion. 

(d)  Goods  Recovered. 

Stolen  goods  being  found,  are  to  be  kept  for  production 
at  the  trial,  and  in  the  mean  time  should  be  marked.  * 

(e)    When  Search  Warrants  Inapplicable. 

Search  warrants  are  not  applicable  to  any  oases  of  goods 
being  liable  to  forfeiture  by  Statute,  unless  the  Acts  spe- 
cially authorise  their  being  so  searched  for  and  seized,  be- 
fore trial.' 


1  Hume,  ii.  chap.  ii.  §  1 1,  (ii.  75, 6.)    Hutch.  B.  ii.  chap.  iii.  §  2,  (i.  449.) 

2  Hume,  ibid.  §  111,  (ii.  «0.) 

3  Anderson  &  C'o.  v.  Campbell  and  Others,  28th  Febniary  1811. 
Mitchell  &  Co.  v.  Meek,  28th  May  1818  ;  the  former  respecting  the  pre- 
paration of  leather,  and  the  latter  that  of  thread,  in  violatiou  of  the  re- 
venue laws. 
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2.    Warrant  to  Arrest.     (Criminal.) 

(a)    Tenor. 
This  must  be  no  less  specific  than  the  warrant  to  search.' 

(a)  Party  being  Unknown. 

If  the  aame  of  the  person  to  be  apprehended  be  un- 
known, it  seems  sufficient  to  give  such  a  description  of 
him  as  limits  the  warrant. 

(b)  Granting  of  Warrant. 

A  warrant  of  this  sort  may  be  granted  without  a  formal 
petition  or  information.' 

3.    Warrant  to  Commit  for  Examination.     (Criminal.) 

(a)  Grantijig  of  Warrant. 

This  warrant  may  be  granted  de  plano^  where  the  ac- 
cused cannot  be  examined  by  the  Magistrate  immediately 
on  his  apprehension  ;^ 

(b)   Tenor. 

And  it  ought  to  bear  on  its  face  the  object  of  the  pri- 
soner's detention.* 

4.    Warrant  to  Commit  for  Trial.     (Criminal.) 

(a)   Granting  of  Warrant. 

Such  a  warrant  is  granted,  after  a  precognition  has  been 
taken,  and  there  seems  ground  of  suspicion  against  the  ac- 
cused.^ 

1  Hame,  iL  chap  ii.  §  U,  (ii.  75.)     Hutch.  B.  ii.  chap.  iii.  §  3,  (i.  44a) 

<  muDeyUttup.  §  11,  (ii.  74.) 

3  Hume,  ibid.  §  11,  art.  3,  (iL  77,  8.)     Hutch,  ibid.  §  3.  (L  449.) 

*  Hume,  ii.  c.  iii.  art.  2,  (ii.  83.) 

&  Hume,  mt  sup.  art.  1,  (ii.  82.)     Hutch,  uttup.  §  6,  (i.  457.) 
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(b)  Form  and  Tenor, 

(a)  In  Writing. 
The  warrant  is  always  written  : 

(b)  Grounds  of  Warrant. 

And  must  be  grounded  on  a  signed  information,  bear- 
ing a  direct  and  specific  charge.^ 

(c)  Cause  to  be  Stated. 

The  special  cause  of  commitment  must  be  embodied  in 
the  warrant  itself.^ 

(c)  Prisoner  to  get  Copy. 

When  this  warrant  is  executed,  the  messenger  before 
imprisonment,  or  the  jailer  after  it,  must  immediately  give 
the  prisoner,  if  he  demand  it,  a  true  copy  (Just  double)^ 
under  his  liand,  of  the  warrant  of  commitment' 

(a)  Practice, 

This  is  usually  done,  by  having  the  information  joined 
to  the  warrant,  and  copies  of  botli  are  delivered  to  the 
prboner  who  wishes  to  have  them.^ 

5.  Meditatio  Fug(B  Warrant.     (Civilj  in  part  Criminal) 

Ttao  Sorts, 

( A )   Or  anting  of  Warrant. 

( l.)  A  Meditatio  fugcB  warrant,  as  it  is  called,  is  granted 
in  the  circumstances  explained  under  Meditatio  fugce.  See 
Meditatio  Pugcp.. 

1  Hume,  ii.  c.  iii.  art.  3,  (ii.  8:),  4.)    Hutch.  B.  ii.  chap.  lii.  §  %  (i.  467.) 
^  Hume,  utfup,  art.  2,  (ii.  83.)    Hutch,  utaup. 
S  Hume,  vt  sup.     Hutch,  ui  sup.  (i.  462.) 
^  Hume,  ibid.     Hutch,  ibid. 
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(b)  Tenor. 
The  warrant  directs  the  debtor  to  be  apprehended  and 
brought  before  the  granter,  or  other  judge  of  the  bounds 
for  examination^^ 

(c)  Execution  on  Sunday. 

And  as  the  complaint  is  in  some  measure  of  a  criminal 
nature,  (involving  a  charge  of  fraud,)  the  warrant  may  be 
executed  on  Sunday.^ 

(d)  Proceedings  after  Warrant. 

(a)  Commitment 

After  examination  (but  not  before,)  if  the  judge  see 
reasonable  ground  for  belief,  that  the  debtor  intended  to 
fly  from  Scotland,  he  must  grant  a  different  warrant  for 
committing  the  debtor  to  jail  till  he  find  caution.^ 

(b)  Liberation  on  Delay. 

But  if  the  creditor  neither  raise  an  action,  nor  do  any 
diligence  within  six  months,  the  debtor  is  to  be  liberated 
on  expiry  of  that  terra.* 

(c)  Dehtoi^s  Obligation, 

If  action  be  raised  within  that  time,  the  debtor  must 
await  the  issue  of  the  cause,  or  find  caution.^ 

(d)  Liberation  on  Omission. 

If  any  requisite  step  have  been  omitted,  the  debtor 
must  be  liberated. 

1  Hutdi.  B.  ii.  c  ii.  §  9,  (i.  425,)  seems  to  sanction  a  warrant  of  im- 
prBsomnent  being  issued  de  piano,  bot  this  were  hardly  erer  a  safe  course, 
t  Hotch.  Mi  sup.  (i.  426.) 

»  Bdl's  Comm.  B.  vi.  p.  iiL  ch.  iii.  §  1.     (No.  1148,  Ed.  4,  11,  540.) 
4  Hutch,  ibid.  (i.  425.)  &  Hutch,  ibid.  (i.  42(».) 

2    D 
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(e)  Liberation  by  Jailor. 
And  the  jailor  may  enlarge  the  debtor,  committed  for 
want  of  caution,  if  he  but  produce  him  in  judgment  when 
called  for.  * 

(e)  Object  of  this  Sort  of  Warrant, 

The  above  sort  of  meditatio  fagtB  warrant  relates  to  the 
finding  of  caution  to  appear  in  the  action  prepared  to  be 
raised  by  the  creditor. 

(2.)  (a)  Object  of  Second  Sort  of  Warrant. 

But  a  second  description  of  warrant  may  be  obtain* 
ed,  to  secure  for  the  creditor  an  opportunity  to  enforce 
decree  by  personal  diligence.* 

(b)  Application  for  Warrant  and  Proceedings. 

This  warrant  may  be  applied  for  either  before  or  after 
decree. 

And  the  petition  must  be  proceeded  with,  as  that  for 
the  former  warrant. 

(c)  Caution. 

The  debtor,  where  the  judge  sees  cause,  is  ordered  to 
find  caution  to  present  himself  in  some  public  place  with- 
in Scotland,  at  such  a  time  as  would  allow  of  diligence 
being  taken  out  against  him. 

(d)  Exemption  of  Soldiers. 

It  is  not  competent  to  arrest  by  this  process  any  Soldier 
under  orders  to  go  abroad,  the  debt  sworn  to  being  under 
L.30.'     See  Soldiers. 


1  BelPs  Comm.  B.  vi.  p.  iii.  ch.  iii.  §  3,  (No.  1151,  art.  4,  ii.  547.) 

2  Hutch.  B.  ii.  c.  ii.  §  9,  (i.  426.) 

3  By  Mutiny  Act,  1  WiU.  IV.  c.  15. 
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(a)  Remark. 

This  is  a  part  of  the  business  of  a  Justice  ci  Peace, 
requiring  the  strictest  attention. 

And  one  which  may  involve  serious  pecuniary  respon- 
sibility to  the  creditor  on  the  one  hand,  by  improperly 
refusing  to  grant  such  a  warrant,  and  to  the  debtor  on 
die  other,  by  improperly  granting  it,  or  by  proceeding 
ataUiUegally.' 

6.  Border  Warrant.    (Civil.) 

(a)  Proceedings. 

The  proceedings  in  regard  to  a  border  warrant,  are  very 
similar  to  these  relative  to  a  meditatiofiigiB  warrant.^ 

(b)  Execution  of  Warrant. 

But  as  no  alI^;ation  of  fraud  appears  to  attach  to  the 
party  who  is  their  object,  a  warrant  of  this  sort  may  per- 
haps not  be  competently  executed  on  Sunday.^ 

(c)  Application  for  Warranty  Sfc. 

A  Scots  creditor  finding  his  English  debtor  transiently 
within  the  borders,  may  apply  to  any  Justice  of  the  bounds, 
firar  a  warrant  to  apprehend  the  debtor : 

And  to  commit  him  till  he  find  caution  to  appear  per- 
sonally (jfudicio  sistiyj  in  any  action  to  be  brought  for  the 
debt  within  six  montlis. 

(a)  Creditor's  Oath. 
The  (creditor  must  swear  to  the  verity  of  the  debt ; 


1  BeU*s  Comm.  B.  vL  p.  iii.  ch.  iii.  §  4,  (No.  1152,  iL  648.) 
«  Hutdi.  B.  ii.  c  ii.  §  7,  8,  (i.  421,  2.) 
3  Hutdi.  ut  tup.  §  8,  (i.  423.) 
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And  must  declare  the  debtor  to  be  domiciled  in  Ens:- 
land; 

And  to  have  no  property  in  Scotland. 

(b)  Satisfaction  ofjudyc. 

On  all  which  points  the  judge  ought,  it  appears,  to  be 
satisfied,  as  in  cases  of  meditatio  fugtB, 

7.  Indorsed  Warrant,     (Crinnnal.) 

(a)  IVhen  Indorsation  Needed. 

In  order  to  authorise  a  warrant  to  be  executed  bevoiul 
the  jurisdiction  of  the  magistrate  granting  it,  it  must  be 
indorsed  by  a  magistrate  of  the  place  where  it  is  to  be 
employed.^ 

(b)  Force  of  Indorsation, 

When  thus  indorsed,  the  warrant  may  be  executed  by 
either  the  oflBcers  of  the  territory  where  it  was  first 
granted,  or  those  of  the  bounds  within  which  it  was 
backed.  * 

(c)  TVhen  Applicohle, 

This  form  of  indorsation  may  be  used  here  with  regard 
to  the  warrant  of  an  English,  Irish,  or  Welsh  Judge, 
as  well  as  of  that  of  a  Justice  in  anotlier  part  of  Scot- 
land. 

And,  in  like  manner,  the  warrant  of  a  Scots  magistrate 
may  receive  authority  beyond  this  part  of  the  united 
kingdom. ' 


1  Hume,  ii.  c  ii.  §  U,  art.  1,  (ii.  76.)     Hutch.  B.  ii.  c.  iii.  §  3,  (i.  449.) 

2  Hume,  ut  sup. 

3  Hume,  uttup.  Hutch,  ut  sup.  and  Acts  13  Geo.  III.  c.  31.  44  Geo. 
HI.  c.  92,  and  54  Geo.  III.  c.  18G,  the  last  of  which  removed  some  incon- 
venient limitations  contained  in  Act  45  Geo.  111.  c.  02. 
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(d)  Oath  of  Applicant. 
But  previous  to  backing  it,  the  Justice  or  other  magb- 
trate  must  cause  the  person  applying  for  such  indorsation 
to  swear  to  the  verity  of  the  warrant  he  produces.  * 

(e)  Expenses. 

The  expense  of  the  apprehension  and  conveyance  of 
any  criminal,  in  these  circumstances,  is  payable  by  the 
treasurer  of  the  county  where  the  crime  was  committed ; 
the  amount  of  that  expense  having  been  duly  established 
on  oath  before  two  Justices  of  that  county,  who  allow  and 
sign  the  account.^ 

(f)  Arrest  hy  Justice  beyond  locus  delicti. 

(a)  Warrant. 

A  Justice,  or  other  Magistrate  of  the  place  where  a 
person  happens  to  be,  who  has  committed  a  crime  else- 
where, may,  without  receiving  any  warrant  from  the  au- 
thorities of  the  locus  delicti  J  sanction,  by  his  own  warrant, 
the  arrest  of  the  criminal  on  application  by  the  Procurator 
Fiscal  of  the  Judge's  own  territory,  or  by  the  private  party. 

(b)  Commitment. 

After  arrest.in  this  manner,  the  Judge,  if  he  see  cause, 
commits  the  prisoner  for  examination. 

(c)  Notice  of  Arrest. 

If,  in  the  mean  time,  notice  of  the  arrest  is  given  to  the 
Fiscal  of  the  locus  delicti^  by  whom,  or  by  the  private 
party,  warrant  for  apprehension  is  obtained  from  a  Judge 
of  that  jurisdiction, 

1  Hume,  ii.  c  ii.  §  11,  art.  1,  (ii.  76.)'    Hutch.  B.  ii.  c  iU.  §  3,  (i.  449.) 
and  Act  45  Geo.  III.  c.  92,  §  5. 
S  Act  13  Geo.  III.  c.  31,  §  3.     44  Geo.  III.  c  92,  §  5. 


406  WARRANT — WRECKS. 

(d)    Warrant  Backed, 
This  warrant  being  backed  by  a  Judge  of  the  place 
where  the  offender  is  detained,  forms  the  authority  for  bis 
transmission  to  the  territory  where  the  offence  was  com- 
mitted. 

(e)  Liberation  of  Prisoner  on  Delay* 

In  such  cases,  if  a  warant  from  a  Judge  of  the  locus  de^ 
licti  do  not  come  within  a  reasonable  term,  the  prisoner  is 
to  be  liberated. 

For  Forms  of  Warrants,  See  Appendix. 


WRECKS. 

1.  Meaning. 

(a)  In  Regard  to  Kin^s  Rights. 

In  so  far  as  the  King's  right  of  escheat  was  concerned, 
a  vessel  driven  on  shore  was  not  deemed  a  wrecks  if  any 
living  creature,  of  whatever  kind,  were  found  on  board. ' 

(b)  In  Regard  to  Plundering. 

But  in  relation  to  the  plundering  of  a  stranded  ship^  a 
vjreck  means  one  where  tbe  persons  belonging  to  it  have 
all  been  lost.* 

(c)  Plundering  a  Stranded  Vessel. 

The  plundering  of  a  stranded  vessel,  which  is  in  some 
measure  under  charge  of  any  person  connected  with  it^ 
may  be  viewed  as  a  robbery,  and  therefore  a  capital 
crime.' 


1  Statute  Alex.  II.  c.  25. 

t  Hume,  i.  chap,  zxiii.  §  11,  (i.  480.)  3  Ibid.  (i.  p.  401,  2.) 
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8.  Crime  of  Plundering  a  Wrecks 

(a)  In  England, 

Tlie  plundering  of  a  wreck,  properly  so  called,  is  in 
England  made  by  Statute  a  capital  felony. ' 

(b)  In  Scotland n 

But  as  those  enactments  do  not  extend  to  Scotland,* 
the  oflknce  remains  here  liable  to  no  more  than  arbitrary 
pains  J 

S,   When  Justices  Competent  to  Try. 

Justices  of  Peace  may  probably  try  for  trifling  acts  of 
plundering  wrecks,  or  improperly  taking  stranded  pro- 
perty, 

4.  Duties  of  Justices  Regarding  Wrecks. 

The  chief  duties  of  Justices  with  respect  to  torecksj  &c, 
relate  to  the  measures  requisite  for  saving  and  keeping 
the  property  which  has  been  cast  ashore. 

The  steps  to  be  taken  are  pointed  out  in  a  temporary 
Act,  (12  Anne,  Sess.  2,  c.  18,)  made  perpetual  by  a  subse* 
quent  Statute,  (4  Geo.  I.  c.  12,)  the  chief  provisions  of 
which  are  thus  abridged  by  Lord  Kaimes.^  ^^  The  Sheriff, 
**  Justices  of  Peace,  Mayors,  Bailiffs,  and  other  head  offi* 
"  cers  of  corporations  and  port- towns  near  the  sea ;  con- 
'*  stables,  headboroughs,  and  officers  of  the  customs,  upon 
'^  application  to  them  on  behalf  of  any  commander  of  a 
^^  ship  stranded,  or  in  danger  of  being  stranded,  shall  com- 
^*  mand  the  constables  of  the  nearest  ports  to  summon 
^  what  men  may  be  thought  necessary  to  the  assistance  of 

1  Act  12  Anne,  Sesg.  2,  c.  18.     4  Geo.  I.  c.  12.    26  Geo.  II.  c  19. 

2  So  found  by  the  Court  of  Justiciary  in  the  case  of  Maciver  and  Mac« 
aHam,  14th  July  1784.     See  Hume,  i.  chap,  xxiii.  §  11,  (i.  482.) 

3  Hume,  ut  tup.  4  Statute  Law  Abridged,  art.  Wr^^, 
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"  the  ship;  and  if  there  be  any  ship  belonging  to  her  Ma- 
"  jesty  or  her  subjects  riding  near  the  place,  the  officers  of 
"  the  Customs  and  constables  are  required  to  demand  of 
"  the  superior  officers  of  such  ship,  assistance  by  their 
"  boats,  and  such  hands  as  they  can  spare ;  and  in  case  of 
"  neglect,  such  superior  officer  shall  forfeit  L.I 00,  to  be 
"  recovered  by  the  superior  officer  of  the  ship  in  distress, 
"  with  costs.  2d,  The  Collectors  of  the  Customs,  and  all 
"  others  who  shall  act  in  the  preserving  of  any  such  ship 
"  in  distress,  or  its  cargo,  shall,  within  thirty  days,  be 
"  paid  a  reasonable  reward  by  the  commander  or  owners 
"  of  the  ship  in  distress,  or  by  the  merchant  whose  ship  or 
"  goods  shall  be  saved.  In  default  thereof,  the  ship  or 
"  goods  shall  remain  in  the  custody  of  the  officer  of  the 
"  Customs,  until  all  charges  be  paid,  besides  a  reasonable 
"  gratification,  or  security  given  to  the  satisfaction  of  the 
"  parties  who  are  to  receive  the  same  :  and  in  case  of  dis- 
"  agreement  touching  the  monies  deserved  by  any  of  the 
"  persons  employed,  the  matter  shall  be  referred  to  three 
"  of  the  neighbouring  Justices  of  Peace,  who  shall  adjust 
"  the  quantum ;  and  their  determination  shall  be  binding 
"  on  all  parties.  3d,  In  case  no  person  shall  appear  to  claim 
"  the  goods  saved,  the  chief  officer  of  the  Customs  of  th^ 
"  nearest  port  shall  apply  to  three  of  the  nearest  Justices 
^'  of  Peace ;  who,  after  making  an  inventory  of  the  goods, 
"  to  be  signed  by  the  officer,  shall  put  him,  or^ome  other 
"  responsible  person,  in  possession  :  and  if  the  goods  shall 
"  not  be  claimed  within  twelve  months,  public  sale  shall 
"  be  made  thereof,  (and  if  perishable  goods,  forthwith  to 
"  be  sold) ;  and,  after  charges  deducted,  the  residue  of  the 
"  price,  with  an  account  of  the  whole,  shall  be  transmitted 
"  to  the  Exchequer  for  the  use  of  the  owner;  who,  upon 
"  affidavit,  or  other  proof  of  his  property,  to  the  satisfac- 
^^  tion  of  one  of  the  Barons,  shall,  upon  his  order,  receive 
>'  the  same." 


"fei. 
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WRONGOUS  IMPRISONMENT. 

Wrongous  Imprisonment  is  specially  yarded  against 
by  the  Liberation  Act,  1701,  c.  6.     See  Liberation  Act. 

1.  Close  Imprisonment. 

As  wrongous  imprisonment,  there  is  prohited  by  the  Act 
any  close  (by  which  is  meant  solitary  and  inaccessible) 
confinement,  for  a  longer  period  than  eight  days  after  the 
date  of  commitment.' 

"2.  Action. 

An  ordinary  action  of  damages  will  lie  against  a  Justice 
or  other  Magistrate  for  any  improper  incarceration,  although 
not  coming  under  the  sanctions  of  the  Liberation  Act 


1  Hume,  ii.  4,  (ii.  113,  4.)     Hatch,  ii.  3,  §  6,  (i.  490.) 
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PART  L— FORMS. 


1.    AFFIDAVIT, 

Form  of  AffidaviL 

At  the        day  of  one  thousand  eight 

hundred  and        years :  In  presence  of  A.  B«,  Esq.  of  C,  one  of 
his  Miyest3r's  Justices  of  the  Peace  for  the  county  of 
compeared  D,  £.  (design  him)^  who  being  solemnly  sworn,  de- 
pones, That  (insert  the  facts).     All  which  is  truth,  as  he  shall 
answer  to  God* 

D.  £. 

A,  B.,  J.  P. 


2.    AFFIRMATION. 


FOBMS  OP  AFFIRMATION.* 


(1.)  Form  of  Ordinary  Affirmation. 

Ij  A.  B.,  being  one  of  the  people  called  Quakers,  (or  one  of  the 
persuasion  of  the  people  called  Quakers,  or  of  the  United  Brethren 
called  Moravians,  (u  the  case  may  be)y  do  solemnly,  sincerely^ 
and  truly  declare  and  affirm,  &c. 

•  From  Act  3  &  4  Will.  IV.  o.  40,  cfdled  by  mistake  2  &  3,  &c  in  foot 

note  4,  p.  7. 
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(*2.)  AJfirmation  of  Allegiance. 
I,  A.  B.,  (being  one  of  the  people  called  Quakers,  or  one  of  the 
persuasion  of  the  people  called  Quakers,  or  of  the  United  Brethren 
(•{ill 0(1  Moravians,  as  the  case  niay  he)^  do  solemnly,  sincerely, 
and  truly  acknowledge,  profess,  testify,  and  declare,  that  King 
William  is  lawful  and  rightful  King  of  this  realm,  and  of  all  other 
his  dominions  and  countries  thereunto  belonging.  And  I  do 
solemnly  and  sincerely  declare,  that  I  do  believe  that  not  any  of 
the  descendants  of  the  person  who  pretended  to  be  Prince  of 
Wales  during  the  life  of  the  late  King  James  the  Second,  and 
since  his  decease  pretended  to  be,  and  took  upon  himself  the 
style  and  title  of  King  of  England  by  the  name  o^  James  the 
Third,  or  of  Scotland  by  the  name  o^  James  the  Eighth,  or  the 
style  and  title  of  King  of  Great  Britain,  hath  any  right  or  title 
whatsoever  to  the  Crown  of  this  realm,  or  any  other  the  domi- 
nions theriamto  belonging;  and  I  do  renounce  and  refuse  any 
allegiance  or  obedience  to  any  of  them  :  And  I  do  solemnly  pro- 
mise, that  I  will  be  true  and  faithful,  and  bear  true  allegiance  to 
King  William^  and  to  him  will  be  faithful  against  all  traitorous 
conspiracies  and  attempts  whatsoever  which  shall  be  made  agi^nst 
his  person,  Crown,  or  dignity  ;  and  I  will  do  my  best  endeavour 
to  disclose  and  make  known  to  King  William  and  his  successors, 
all  treasons  and  traitorous  conspiracies  which  I  shall  know  to  be 
made  against  him  or  any  of  them ;  and  I  will  be  true  and  faith- 
ful to  the  succession  of  the  Crown  against  the  descendants  of 
the  said  James^  and  against  all  other  persons  whatsoever,  which 
succession,  by  an  Act  entitled,  an  Act  for  Hie  furHier  limitation 
of  the  Croion,  and  better  securing  the  rights  and  liberties  of  the 
subject,  is  and  stands  limited  to  the  Princess  Sophia^  Electress  and 
Duclu'ss  D()wag(T  of  Hanover,  and  the  heirs  of  her  body  being 
Protestants :  And  all  these  things  I  do  plainly  and  sincerely  ac- 
knowledge, promise,  and  delare,  according  to  these  express  words 
by  me  spoken,  and  according  to  the  plain  and  common  sense  and 
understanding  of  the  same  words,  without  any  eqtuvocation, 
mental  evasion,  or  secret  reservation  whatsoever:  And  1  do 
make  this  recognition,  acknowledgment,  renunciation,  and  pro- 
nuneiation,  heartily,  willingly,  and  truly. 
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3.     ALEHOUSES,  Certificates  for  Licensing  of. 

Forms  Regarding — Certificate. 

At  a  general  meeting  for  granting  Publicans  Certificates,  lield 
by  his  Majesty's  Justices  of  the  Peace  acting  in  and  for  the 
county,  (or  of  the  Magistrates  of  the  royal  burgh,  us  the  case 
may  be)  holden  at  within  the  said  county 

(or  burgh,)  on  the  day  of 

in  the  year  one  thousand  eight  hundred  and 
for  the  purpose  of  authorising  persons  to  keep  conniion  inns, 
alehouses,  and  victualling  houses,  His  Majesty's  Justices  of 
the  Peace,  acting  in  and  for  the  said  county,  {or  the  Ma- 
gistrates of  the  burgh,)  assembled  at  the  said  Meeting,  did 
authorize  and  empower  A.  L.,  now  dwelling  at  the  sign  of 
the  at  i!i  tlie 

pari^  of  and  county  (or  burgh)  afore- 

said, to  keep  a  common  inn.  alehouse,  or  victualling  house,  fi)r 
the  sale  in  the  said  house,  but  not  elsewhere,  of  victuals  and  all 
waadk  exciseable  liquors,  as  the  said  A.  L.  shall  be  licensed  and 
empowered  to  sell  under  the  authority  and  permission  of  any 
excise  license  to  him  or  her  in  that  behalf  granted,  on  the  terms 
and  conditions  following  ;  that  is  to  say,  that  the  said  A.  L.  do 
not  fraudulently  adulterate  the  bread  and  other  victuals,  beer, 
ale,  and  liquors,  sold  by  him,  or  sell  the  same,  knowing  them  to 
have  been  fraudulently  adulterated,  and  do  not  use  in  selling 
the  same  any  weights  or  measures  which  are  not  of  the  legal 
standard,  and  do  not  knowingly  permit  any  breach  of  the  peace 
or  riotous  or  disorderly  conduct  within  the  said  house,  offices, 
or  jvemises ;  and  do  not  knowingly  permit  or  sufftT  men  or 
women  of  notoriously  bad  fame,  or  dissolute  girls  and  b(>3's,  to 
assemble  and  meet  therein ;  and  do  not  permit  or  suH'er  any 
uilawfiil  games  therein,  whereby  the  lieges  may  be  cozened  and 
cheated ;  and  do  not  keep  open  house,  or  permit  or  suffer  any 
drinking  or  tippling  in  any  part  of  the  premises  thereunto  be- 
longing, during  the  hours  of  divine  service  en  Sundays,  or  other 
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days  set  aside  for  public  worship  by  lawful  authority,  nor  keep 

the  same  open  at  unseasonsonable  hours ;  but  do  maintain  good 

order  and  rule  therein.     This  certificate  to  continue  in  force, 

upon  the  terms  and  conditions  aforesaid,  from  the 

day  of  one  thousand  eight  hundred  and 

for  the  twelve  calendar  months  next  following,  and  no  longer. 

The  above  Certificate  is  made  out  according  to  the  deliver- 
ance in  the  book  or  register  appointed  to  be  kept,  in 
terms  of  the  act  of  Parliament. 

C.  D.  Clerk. 


TRANSFER  OF  CERTIFICATS. 

(Place  and  Date.)  WHEREAS  A.  L.,  designed  in  the 
within  certificate  for  keeping  a  common  inn,  alehouse,  or  victual- 
ling house,  at  for  the  retail  of  exdseable  liquors 
under  Excise  licenses,  has  died.  And  whereas  M.  N.,  his  ex- 
ecutor, is  desirous  to  have  the  said  certificate  transferred  to  him, 
in  order  that  he  may  carry  on  the  said  business  there,  (or  as  the 
case  may  be,  in  the  event  of  removals:)  And  whereas,  it  is 
considered  by  us,  two  of  the  Justices  of  the  Peace  for  the  county 
of  (or  two  of  the  magistrates  of  the  royal 
burgh  of  )  that  he  is  a  person  fit  to  be  intrusted 
to  carry  on  the  said  business  there,  we  hereby  transfer  the  said 
certificate  to  him  accordingly,  subject  to  all  the  conditions  there- 
in  specified,  in  the  same  manner  as  if  he  were  the  person  to 
whom  it  was  originally  granted ;  this  certificate  to  be  of  force 
only  until  being  the  next  general  (or  district) 
meeting  to  be  held  for  granting  such  certificates;  and  to  be 
duly  presented  for  entry  at  the  office  of  Excise, 
within  days  from  this  date,  otherwise  the  same  to 
he  null  and  void  to  all  intents  and  purposes. 

G.  H.  J.  P. 

M.  N.  J.  P. 
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PBOCEDUBE  FOB  BBKACH  OF  CERTIFICATE. 

(1.)  Complaint* 

Unto  the  Honovrable  His  Mijesty's  Justices  of  the  Peace 
fat  the  county  of  ,  (or  Sheriff  or  Magis- 

trates of  the  burgh,  as  the  case  may  be,) 
Hunibly  complains  A.  B. 
That  C.  D.,  residing  at  who  keeps  a  common 

inBy  aldionse,  or  victualling  house  there,  under  a  certificate  in 
that  behalf  granted,  and  who  sells  ale,  beer,  spirits,  (or  other 
cxciseable  liquors,)  therein  by  retail,  under  Excise  licences,  has 
be^i  giHlty  of  a  breach  of  the  r^uladons  of  the  said  certificate, 
is  so  fiur  as  (state  tke  partundars^  time^  and  place  efthe  ^ffewxy) 
Bud  such  oflfence  is  the  first  (second  or  third)  offence :  May  it 
therefore  please  your  honours  to  impose  the  penalties,  and  award 
the  expenses  incurred  by  him,  in  terms  of  law,  or  otherwise  to 
grant  warrant  for  imprisoning  him,  in  terms  of  law,  and  also  to 
4edne  his  certificate  to  be  forfeited. 

A.B. 

(2.)  Warrant  to  Cite. 

{Place  and  Date,)  The  Justice  (or  Sheriff  or  Bailie,)  having 
eon^dered  this  complaint,  grants  warrant  to  constables  to  serve 
m  eopy  thereof  and  of  this  deliverance,  upon  the  therein  named 
imd  designed  C.  D.  and  to  cite  him  to  appear  personally  to 
answer  thereto,  at  up<m  the 

di^of  at  of  the  clock 

nocMiy  with  certification ;  and  also  to  cite  witnesses  and  havers 
ftr  both  parties,  for  the  same  time  and  place. 

G.  H.  J.  P. 

(3.)  Citatiomy  (to  be  annexed  to  a  Cqpy  of  the  Complaint  and 

Deliverance.) 

In  terms  of  the  complaint  and  deliverance,  of  which  a  copy  b 
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§ 

l)refixed,   I  constable,  hereby  summon  and 

warn  you  C.  D.  to  compear  personally  before  his  Majesty's 
Justices  of  the  Peace  for  the  county  of  (or 

Sheriff  or  Magistrates,)  to  answer  to  the  complaint,  at 
upon  the  day  of  at 

of  the  clock  noon,  with  certification. 

J.  K.  Constable, 

(4.)  Conviction. 

At  the  day  of 

one  thousand  eight  hundred  and  »  in  presence 

of  G.  H.  Esq.  of  ,  and  J.  K.  Esq.  of  , 

two  of  his  Majesty's  Justices  of  the  Peace  for  the  county  of 

,  (or  Sheriff  or  Bailie,)  compeared  C.  D., 
and  the  complaint  being  read  over  to  him,  be  confessed  the 
offence  therein  charged. 

CD. 

G.  H.  J.  P. 

J*  Jv.  «/■  ^«   ' 

(or)  compeared  C.  D.,  and  the  complaint  being  read  over  to 
him,  he  denied  the  same ;  but  it  was  proved  against  him  by  the 
oath  of  II.  S.,  a  credible  witness ;  (or)  C.  D.  having  &iled  to 
appear,  and  due  proof  by  the  oath  of  constable, 

being  made,  that  he  had  duly  summoned  the  sud  C.  D.,  and 
the  complaint  being  read  over,  the  same  was  proved  against 
him  by  the  oath  of  R.  S.,  a  credible  witness  ;  and  therefore  the 
Justices  (or  Sheriff  or  Bailie)  convict  the  said  C.  D.  of  the 
offence  charged  against  him,  being  a  first  (second  or  third) 
offence,  and  find  him  hable  in  the  sum  of 

penalty,  and  adjudge  him  to  pay  to  the  comj^oer  the  sum  of 

being  a  part  of 

the  said  penalty,  and  the  remainder  to 

and  also  to  pay  the  sum  of  ,  being  the 

of  penalty,  and  of  expenses 

of  the  conviction,  and  that  within  days  after  the 

date  hereof,  with  certification  of  imprisonment ;   (if  the  certi- 
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Jbsaie  be  declared  to  he  forfeited,  add)  and  farther  adjudge  hi* 

certificate  to  be  void  and  null  from  this  date. 

G«  H.  •/•  x% 
«!•  Jv«  t/«  ■<  • 

(5.)  Warrant  (^  Imprisonment  for  Recovery  of  Penalty  and 

Expenses, 

{Place  and  Date,)  The  Justices  (or  Sheriff  or  Bailie)  in 
respect  that  the   above-mentioned    C.   D.  has    not    paid    to 

the  sums  of  penalty  and  expenses  before- 
mentioned,  within  the  period  allowed  to  him  or  her  for  doing 
80,  which  is  now  elapsed,  grant  warrant  to  constables  of  court 
to  apprehend  him,  and  incarcerate  him  in  the  tolbooth  of 

the  keepers  whereof  are  hereby  oclered  to  receive  and 
detain  him  for  the  period  of  from  this  date, 

mil^as  the  said  sum  shall  be  sooner  paid. 

G.  H.  •/•  P» 

J.    iv.   •/•    M» 

Note, — The  proceedings  against  persons  selling  exciseable 
liquors  without  having  obtained  a  certificate  may  be  similar 
mmtatis  mutandis. 


NOTicB  OF  CONVICTION  for  Breach  of  Certificate,  for  which  the 

Certificate  has  been  forfeited. 

Unto  the  Honourable  the  Commissioners  of  His  Msyesty's 
Excise  in  Scotland,  or  to  the  Collector   of  Excise  of 

collection  or  District  in 

Scotland. 
Tlus  is  to  certify,  That  C.  D.  of  in  the 

oounty  (or  royal  burgh)  of  was,  on  the 

day  of  in  the  year  one  thousand 

eight  hundred  and  at 

convicted  before  G.  H.,  Esq.  and  J.  K,  Esq.,  two  of  his  Ma- 
jesty's Justices  of  the  Peace  for  (or  as  the 
ease  may  be,)  for  a  breach  of  the  conditions  and  terms  of  the 

2e 
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certificate  to  him  or  her  in  that  behalf  granted ;  and  the  certifi- 
cate of  the  said  C.  D.,  to  keep  a  common  inn,  alehouse,  or 
victualling  house,  has  by  the  foresaid  Justices  been  adjudged 
null  and  void.     Given  under  my  hand,  this 
day  of  in  the  year  one  thousand  eight  hun- 

dred and 

S.  K.  Clerk  of  the  Peace. 


The  following  Fees,  and  no  others,  to  be  payable  to  the 
Clerks  acting  under  this  Act 

s.    d. 
Complaint 2    0 

Citation 10 

Each  witness 10 

Conviction 2    0 

Warrant 2    6 

Lodging  appeal  and  finding  caution  ,..26 

Deciding  appeal 2    6 


4.    ARRESTMENT. 

(1.)     Decree  containing  Warrant  of  Arrestment. 

In  virtue  of  a  decreet  pronounced  by  his  Majest3r'3  Justices  of 
the  Peace  for  the  shire  of  ,  upon  the  day 

of  containing  warrant  of  arrestment,  in  an  action 

at  the  instance  of  A.  Q.  (design  him)y  against  C.  D.  {design  him\ 
I,  L.  M.  constable,  fence  and  arrest  in  the  hands  of  you  6.  H. 
(design  him),  all  sums  due  by  you  to  the  said  C.  D.,  and  all 
goods  and  effects  in  your  custody,  pertaining  to  the  said  C.  D., 
to  remain  under  sure  fence  and  arrestment  till  payment  to  the 
said  A.  B.  of  the  sums  (mention  them)  in  said  decreet  This  I 
do  upon  this  day  of  before  these  witnesses 

N.  O.  and  P.  Q.  (design  them.) 

L.  M.>  Con^able* 
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(Wliere  the  arrestment  is  upon  a  depending  action,  the  be- 
ginning is  varied  accordingly,  and  the  conclusion  is,)  till  pay- 
ment to  the  said  A.  B.  of  the  sums  pursued  for,  or  till  sufficient 
caation  be  found  that  the  same  shall  be  made  furthcoming  to  the 
said  A.  B^  &c 

(2.)  Copt/  {^Arrestment. 

In  virtue  of  a  decreet  pronounced  by  his  Majesty's  Justices  of 
Peace  for  the  county  of  upon  the  day  of 

containing  warrant  of  arrestment,  I,  A.  B.,  con- 
stable, fence  and  arrest  in  the  hands  of  you  the  sum 
of  addebted  and  owing  by  you  to  the  said 
and  I,  in  like  manner,  arrest  all  goods  and  effects  whatsoever, 
in  your  custody,  pertaining  to  the  said  to  remain 
onder  Mure  fence  and  arrestment,  till  c.iution  is  found  for  the 
sums  decerned  for  by  said  decreet.  This  1  do  upon  this 
day  of 

(Signed)  Constable, 


5.  BAIL. 

(1.)  Petition/or  BaU. 

Unto,  &c  &c.  &c 

That  the  petitioner  has  been  committed  (or  is  threatened  to 
be  committed)  to  the  tolbooth  of  ,  in  virtue  of  a  war- 

rant granted  by  your  honours,  for  custody,  in  order  to  trial  for 

alleged  to  be  committed  by  him,  as  is  more 
particularly  set  forth  in  the  warrant  of  conunitment  herewith  pro- 
duced ;  and  that  the  petitioner  is  ready  to  find  sufficient  caution 
to  appear  and  answer  to  any  libel  which  shall  be  offered  against 
hnn  for  the  said  crime,  at  any  time  within  six  months,  under  such 
penalty  as  your  Honours  may  modify. 

May  it  therefore  please  your  Honours  to  find  the  crime 
charged  against  the  petitioner  bailable ;  and  upon  his  find- 
ing caution,  under  such  penalty  as  your  Honours  may 
modify,  that  he  will  stand  trial  for  the  said  crime  at  any 
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time  within  six  months  from  the  date  of  the  bail  bond,  to 
grant  warrant  for  setting  the  petitioner  at  liberty. 

CD. 

(2.)  Deliverance  on  Petition  for  Sail, 

Place  and  date The  Justices  having  considered  the  foregoing 

petition,  find  the  crime  with  which  the  petitioner  is  charged  bail- 
able; and,  upon  his  finding  sufficient  caution  acted  in  the  Justice 
of  Peace  Court  books  of  the  shire  of  ,  that  he  shall 

appear  and  stand  trial  for  the  said  crime  at  any  time  within  six 
months  from  the  date  of  the  bail  bond,  under  the  penalty  of 

,  grant  warrant  to  set  him  at  liberty.     (  Where  tJie 
prisoner  ha^  not  a  domicile  toithinthejurisdictioHy  and  where  the 
jvdge  apprehends  that  lie  may  perhaps  abscond^  he  adds),,  and  or- 
dains the  petitioner  to  assign  a  domicile  whereat  he  may  be  cited 
in  the  premises. 

Ory  find  the  crime  with  which  the  petitioner  is 

charged  not  bailable ;  and,  therefore,  refiise  the  petition. 

O.  H*,  •/•  P* 

(3.)  Bail 

In  this,  and  all  similar  cautionary  obligations  before  Justices, 
e.  g.  Lawborrows,  Meditatio  Fug^By  Surety  of  the  Peace,  the 
usual  form  is  that  of  a  judicial  enactment,  such  as  the  following ; 
which  is  written  immediately  after  the  deliverance,  or  on  a  sepa- 
rate paper,  unless,  as  sometimes  at  the  head  borough,  there  be  a 
general  bail-book  for  such  purposes. 

Place  and  date, — Compeared  T.  V.  {design  him)^  who  judi- 
cially enacted  himself  cautioner  in  the  Justice  of  Peace  court 
books  of  ,  in  the  penalty  of  ,  that  C.  D. 

(design  him)  shall  appear  and  stand  trial  at  any  time  and  place 
to  which  he  may  be  lawfully  summoned  within  six  months  from 
this  date,  in  any  complaint  or  criminal  prosecution  to  be  brought 
against  him  for  the  offence  contained  in  the  petition  and  informa- 
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tion  presented  to  the  Justices,  whereon  the  warrant  of  commit- 
ment against  him  of  date  ,  proceeded,  (ijf  €i 
domieUe  he  assigned  either  hy  order  <f  ike  judge  in  allowing  baily 
or  Mpon  the  requisition  of  the  ckrh,  add)  and  the  said  C.  D.  here- 
by judicially  assigns  as  a  domicile  whereat  he 
may  be  cited,  declaring  that  any  citation  left  for  him  there,  shall 
be  as  effectoal  as  if  delivered  to  himself  personally  or  left  at  his 
own  dweUing-place. 

T.  V. 
(If a  donddie  be  ^usigned} 

CD. 

It  appears  that  a  domicile  may,  in  like  manner,  be  asdgned 
under  a  meditatiofugm  warrant,  where  that  is  necessary  to  enable 
the  creditor  to  give  an  effectual  citation. 

Sometimes,  particularly  where  there  may  be  occasion  to  use  it 
in  another  county,  the  cautionary  obligation  is  in  the  form  of  a 
r^iularbond. 

I,  T.  v.  (design  him),  bind  myself  as  cautioner  (as  €ibope.) 
And  I  consent  to  the  registration  hereof  in  all  judges  books 
competent,  that  execution  may  pass  hereon.  And  to  that  effect 
I  constitute  my  procurators,  &c.     In  witness  where- 

of these  presents,  written  (or  written  upon  this  and  the 
preceding  pages,  if  mare  pages  than  one),  by  (design 

him)  are  subsmbed  by  me  at  ,  the  day 

of  years,  before  these  witnesses,  N.  O.  and  P.  Q. 

(design  them). 

N.  O.,  witness. 

P.  a,  witness.  T.  V. 


6.    COMBINATION  OF  WORKMEN. 

(1.)    Porm  of  Conviction  and  CammitmenL 

Be  it  it  remembered,  that  on  the  day  of 

in  die  year  of  his  Majest3r's  reign,  and  in  the  year 

of  our  LfOrd  A.  B.  is  convicted  before  us 


422  APPENDIX  I. — FORMS.       [Combination. 

(naming  the  Justices)  two  of  his  Majesty's  Justices  of  the  Peace 
for  the  county  (or  riding,  division,  city,  liberty,  town,  or  place) 
of  of  having  (bating  the  offence)  contrary 

to  the  Act  made  in  the  sixth  year  of  the  reign  of  King  George  the 
Fourth,  intitled  An  Act  (here  set  forth  the  title  of  this  Act);  and 
we  the  said  Justices  do  hereby  order  and  adjudge  the  said  A.  B. 
for  the  said  offence,  to  be  committed  to  and  confined  in  the  com- 
mon jail  for  the  said  county,  (or  riding,  division,  dty,  liberty, 
town,  or  place)  for  the  space  of  or  to  be  com- 

mitted to  the  house  of  correction  at  within  the 

said  county,  (or  riding,  division,  city,  liberty,  town,  or  place), 
there  to  be  kept  to  hard  labour  for  the  space  of 
Given  under  our  hands,  the  day  and  year  above  written. 

(2.)  Form  of  Commitment  of  a  Person  summoned  as  a  Witness. 

Whereas  C.  D.  hath  been  duly  summoned  to  appear  and  give 
evidence  before  us  (naming  the  Jttstices  who  issued  the  summons) 
two  of  his  Majesty's  Justices  of  the  Peace  for  the  county  (or 
riding,  division,  city,  liberty,  town,  or  place)  of 
ou  this  day  of  at  being  the 

time  and  place  appointed  for  hearing  and  determining  the  com- 
plaint made  by  (the  informer  or  prosecutor)  before  us,  against 
A.  B.  of  having  (stating  the  offence  as  laid  in  the  itrformation) 
contrary  to  the  Act  made  in  the  sixth  year  of  the  reign  of  King 
George  the  Fourth,  intitled  An  Act  (here  insert  the  tUU  cf  this 
Act) :  And  whereas  tiie  said  C.  D.  hath  not  appeared  before  us, 
at  the  time  and  place  aforesaid,  specified  for  that  purpose,  or 
ofiered  any  reasonable  excuse  for  his  (or  her)  default,  (or  And 
whereas  the  said  C.  D.  having  appeared  before  us  at  the 
time  and  place  aforesaid,  specified  for  that  purpose,  hath  not 
submitted  to  be  examined  as  a  witness,  and  give  his  (or  her) 
evidence  before  us  touching  the  matter  of  the  said  complaint, 
but  hath  refused  so  to  do) ;  therefore  we,  the  said  Justices,  do 
hereby  in  pursuance  of  the  said  Statute  commit  the  said  C.  D.  to 
the  (describing  the  prison),  there  to  remain  without  bail  or  nuun- 
prize,  for  his  (or  her)  contempt  aforesaid,  for  three  calendar 
months,  or  until  he  (or  she)  shall  submit  himself  (or  herself)  to 
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be  examined,  and  give  his  (or  her)  evidence  before  us,  touching 
the  matter  of  the  said  complaint,  or  shall  otherwise  be  discharged 
by  due  course  of  law :  And  you  the  (constable  or  oiher  peace 
fffiiotr  or  n^ftcers  to  whom  the  warrant  is  directed)^  are  hereby 
authorized  and  required  to  take  into  your  custody  the  body  of 
the  said  C.  D.,  and  him  (or  her)  safely  to  convey  to  the  said 
pmoD,  and  him  (or  her)  there  to  deliver  to  the  jailor  or  keeper 
thereof,  who  is  hereby  authorized  and  required  to  receive  into 
his  custody  the  body  of  the  said  C.  D^  and  him  {or  her)  safely 
to  detain  and  keep,  pursuant  to  this  commitment.  Given  und^ 
our  hands,  this  day  of  in  the  year  of  our 

Lord 

(This  commitment  to  be  directed 
to  the  proper  peace  officer,  and  the 
jailor  or  keeper  of  the  prison.) 


7.    COMMISSION  TO  TAKE  PROOF,  &c. 

FORMS  OF  DEPOSITIONS  OF  WITNESSES,  PARTIES,  AND  HAVERS. 

(1.)  Form  of  Deposition  of  Witnesses. 

At  the  day  of  one  thousand 

eight  hundred  and  years,   In   presence  of  A.  B. 

(design  himjy  compeared  C.  D.  agent  for  the  pursuer  (defender) 
in.  the  action  depending  before  the  Lords  of  Council  and  Session, 
at  the  instance  of  £.  F.  against  G.  H.  and  produced  act  and  com- 
mission to  the  said  A.  B.  for  taking  the  proof  in  that  cause :  which 
commission,  the  said  A.  B.  having  accepted,  and  having  chosen 
J.  K*  (design  him)  to  be  his  clerk,  and  administered  to  him  the 
oath  de  fideli  administratione  ;  and  L.  M.  agent  for  the  defender 
(pursuer)  being  also  present,  (or)  due  notice,  in  terms  of  the 
coDunission,  having  been  given  to  the  defender  (pursuer)  (or) 
to  the  agent  for  the  defender  (pursuer)  but  he  having  failed  to 
a^ppear  ;  and  tlie  said  A.  B.  having  produced  executions  of  cita- 


424  APPENDIX  I. — FORMS.   ICommiswrn,  Sfc. 

tions  against  the  following  witnesses,  they  compeared  accord- 
ingly- 

Compeared  N.  O.,  farmer  at  in  the  county  of 

married,  aged  forty  years,  (or  as  the  case 
may  be)^  cited  as  a  witness  for  the  pursuer,  who  being  solemnly 
sworn,  purged  of  malice  and  partial  counsel,  and  interrogated 
for  the  pursuer,  depones,  &c.  Being  interrogated  for  the  de-» 
fender,  depones,  &c.  All  which  is  truth,  as  the  deponent  shall 
answer  to  God.     Three  words  deleted  before  signing  (if  it  be  so.) 

N.  O. 

A.  B.  Comr, 
J.  K.  Clerk. 

Compeared  P,  Q.,  merchant  in  ,  married,  aged 

thirty  years,  also  cited  as  a  witness  for  the  pursuer,  who  being 
solemnly  sworn  and  interrogated  in  iniHaiibuSy  depones,  &c« 
Objected  for  the  defender,  that  the  witness  is  incompetent  on 
account  of  the  interest  which  he  admits  himself  to  have  in  the 
issue  of  this  cause.  (Or)  Objected  for  the  defender,  that  the 
witness  is  incompetent  on  account  of  interest ;  and  although  he 
has  not  admitted  facts  sufficient  to  prove  it,  the  defender  has  suf- 
ficient proof,  but  he  is  not  at  present  prepared  to  adduce  it,  and 
therefore  protests  for  reprobator  against  the  witness  on  the 
ground  stated.  The  commissioner  repels  the  objection.  And 
the  witness  being  purged  of  malice  and  partial  oounsel,  and  being 
interrogated  for  the  pursuer,  in  causa^  depones,  &o.  Being  in- 
terrogated for  the  defender,  depones,  &C  All  which  is  trut^ 
as  the  deponent  shall  answer  to  God. 

p,a 

A*  |j.  C/Ofttr* 

•I.  Ik*  \^ieTn» 

Compeared  R*  S.,  labourer  in  ,  not  married, 

aged  thirty  years,  also  a  witness  cited  for  the  pursuer,  who  being 
solemnly  sworn,  purged  of  malice  and  partial  counsel,  examined 
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and  interrogated  for  the  pursuer,  depones,  &c.  Interrogated 
for  the  defender,  deponies,  &c.  Reinterrogated  for  the  pursuer, 
depones,  &c.  Reinterrogated  for  the  defender,  depones,  &c. 
And  depones  that  he  cannot  write  (if  it  be  so.) 

What  is  contained  on  this  and  the  preceding  pages, 

is  the  report  of  the  commission  mentioned  on  the  first  page, 
hijmlily  reported  by 

A.  B.,  Comr, 
J.  ¥l^  CUtIu 

(2.)  Form  of  Depositions  of  Parties. 

(When  the  commission  is  for  taking  the  oath  of  a  party,  the 
report  may  bear,)  And  produced  act  and  commission  to  the  said 
A.  B.  for  taking  the  defender's  oath  of  verity  (or  the  pursuer's 
oath  tM  hiemj  &c.) 

Compeared  die  said  defender,  who,  being  solemnly  sworn,  ex- 
amiiied,  and  interrogated,  depones,  &c.  (in  the  same  form  as  the 
diposUien  of  a  uniness. ) 

(3.)  Form  (f  Deposition  tf  Havers, 

(Wlien  the  commission  is  for  taking  the  depositions  of  par- 
ties, or  other  persons  as  havers,  upon  a  diligence  for  production 
of  writings,  the  report  may  bear  : — And  presented  act  and  com- 
niMsion  to  the  said  A.  B.  for  examining  havers  upon  a  diligence 
in  that  cause. 

Compeared,  &c.  who  being  solemnly  sworn  and  examined  as 
a  haver,  and  being  required  to  produce,  &c.  {describe  the  writings.) 

(If  the  person  examined  produce  the  writings  called  for,) — 
Depones,  that  he  has  the  writings  called  for,  and  he  now  pro- 
dooes  the  same ;  and  they  are  marked  by  the  deponent,  com- 
mlBBioner,  and  clerk,  as  relative  hereto,  &c. 

{When  the  writings  are  numerous,  it  is  usual  to  poduce  an 
inventory  along  with  them,) — Depones,  that  he  has  fifty  writings 
of  the  description  of  those  called  for,  being  letters  firom 
to  ,  between  the  day  of 

and  the  day  of  ,  which  he  now 

produces  according  to  inventory  ;  and  the  inventorj^  is  marked 
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by  the  deponent,  commissioner,  and  clerk,  as  relative  hereto, 
and  the  writings  produced  are  also  marked  with  their  initials. 

The  writings  or  inventory  produced  may  be  marked  thus, — 
1st  January  1824,  Referred  to  in  the  deposition  of  N.  O.  as 
a  liaver  of  this  date. 

N.  O. 

A.  B.,  Comr. 

J.  K.  Clerk. 


8.    CONSTABLE. 

(I.)  Nominatiofi. 

At  the  day  of  in  an 

adjourned  meeting  of  the  Quarter  Session  for  the  county  of 

.     Present,  fhere  insert  the  Justices*  J 

The  court  nominate  and  appoint  to  be  con- 

stable (or  constables)  in  the  said  county,  who  having  accord- 
ingly accepted,  were  duly  qualified  in  terms  of  law. 

(2.)  Oat/i. 

I  do  swear,  that  I  shall  faithfully  and  truly  discharge  the 
office  of  constabulary  within  the  parish  of 
enduring  the  time  appointed  to  me ;  and  shall  not,  for  &vour 
or  respect,  or  fear  of  any  man,  forbear  to  do  what  becometh 
me  in  the  said  office ;  and  above  all  things,  I  shall  regard  the 
keeping  and  preserving  of  the  King's  Majesty's  peace,  and  shall 
at  every  Quarter  Session  and  meeting  of  Justices,  give  true  and 
due  information  of  any  breach  which  hath  been  made  of  his 
Majesty's  peace,  within  the  bounds  of  my  commandment,  and 
shall  noway  hide,  cover,  nor  conceal  the  same,  nor  any  of  the 
proofs  and  evidences  which  I  can  give  for  the  clearing  and 
proving  thereof.     So  help  me  God. 
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9.    COTTON-FACTORIES. 

FORMS  REGARDING. 

(1.)    Form  of  Certificate  of  Surgeon  or  Physician, 

I,  {fuume  and  place  of  residence)  surgeon,  {or  physician)  do 
hereby  certify,  that  A.  B.,  the  son  {or  daughter)  of  {name  and 
residence  if  parents,  or  if  no  parentSy  then  the  residence  of  the 
child)  has  appeared  before  me,  and  submitted  to  my  examina- 
tion, and  that  the  said  {name)  is  of  the  ordinary  strength  and 
appearance  {according  to  the  fact)  of  a  child  of  at  least  nine 
years  of  age,  (or  if  apparently  above  nine,  say  exceeding.) 

(2.)  Form  of  Conviction. 

Coanty  of  (town  of  as  the  fact  may  be)  to  wit 

Be  it  remembered.  That  on  the  day  of  in 

the  year  A.  B.  {describe  the  offender)  was,  upon  the  com- 

pfadot  of  C.  D.,  {or  upon  the  view  of  C.  D.,  one  of  his  Majesty  s 
inspectors  of  factories)  convicted  before  £.  F.,  one  of  his  Ma- 
jesty's inspectors  of  factories,  or  Justices  of  the  Peace  of  and 
§oaty  &C.  {as  the  case  may  be)  in  pursuance  of  an  Act  passed  in 
the  fourth  year  of  the  reign  of  his  Majesty  King  William  the 
Fourth,  for  {describe  the  offence).  Given  under  my  hand  and 
seal  the  day  and  year  above  mentioned. 

(3.)    Warrant  to  Distrain  for  Forfeiture, 

To  the  Constable,  &c.     County  of  to  wit. 

WHEREAS  A.  B.  of  in  the  said  county,  is  this 

day  convicted  before  me  C.  D.,  one  of  his  Majesty  s  Inspectors 
of  Factories,  (or  Justices  of  the  Peace  in  and  for  the  said  county,) 
upon  the  oath  of  a  credible  witness,  (or  upon  my  own  view, 
as  the  case  may  be,)  for  that  he  the  said  A.  B.  hath  {here  set 
forth  the  offence,  describing  it  particularly  in  the  words  of  the 
Slaiute  or  rule,  as  near  as  can  be)  contrary  to  the  Statute  (or 
rule,  if  the  offence  is  against  some  rule  or  regulation  or  order  (fan 
Lupector,)\u  that  case  umde  and  provided,  by  reason  whereof  the 
said  A.  B.  is  adjudged  to  have  forfeited  the  sum  of  to  be 
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(listiibutrd  as  horcin-after  mentioned :  These  are  therefore  in 
his  Majesty's  name  to  command  you  to  levy  the  said  sum  of 
by  distress  of  the  goods  and  chattels  of  him  the  said 
A.  B. ;  and  if  within  the  space  of  four  days  next  after  such  dis- 
tress by  you  taken,  the  said  sum  of  together  with  the 
reasonable  charges  of  taking  and  keeping  the  same,  shall  not  be 
paid,  that  then  you  do  sell  the  said  goods  and  chattels  by  you  so 
ilistrained,  and  out  of  the  money  arising  by  such  sale  that  you 
do  ]»ay  (according  to  the  award  of  the  Justice)^  returning  the 
overplus,  on  demand,  to  him,  the  said  A.  B.,  the  reasonable 
cliarges  of  taking,  keeping,  and  selling  the  said  distress  being 
Tu'st  deducted;  and  if  sufficient  distress  cannot  be  found  of  the 
goods  and  chattels  of  the  said  A.  B.  whereon  to  levy  the  said 
sum  of  that  then  you  certify  the  same  to  me,  together  with 
this  warrant.   Given  under  my  band  and  seal  the        day  of 

CD. 

(4.)     Return  of  Constable  upon  Warrant  of  Distress  where  no 

Effects. 

I,  A.  B.,  constable  of  in  the  county  of  do 

hereby  certify  and  make  oath,  that  by  virtue  of  this  warrant  I 

have  made  diligent  search  for  the  goods  of  the  within-named 

and  that  I  can  find  no  sufficient  goods  whereon  to 

levy  the  same.     As  witness  my  hand  the        day  of 

A.  B. 
Sworn  before  me  the  day  and  year 

CD. 

(5.)    Commitment  for  Want  of  Distress. 

County  of  to  wit.     To  the  constable  of 

in  the  county  of  ,  and  to  the  keeper  of  the  common  jail 

(or  house  of  correction)  at  in  the  said  county. 

WHEREAS  A.  B.  of  in  the  said  county,  was,  on 

the        day  of  convicted  before  me  C.  D.  Esquire,  one 

of  his  Majesty's  Justices  of  the  Peace  in  and  for  the  said  county, 
(or  Inspector  of  Factories,  as  the  fact  may  be),  upon  the  oath  of 
a  credible  witness,  (or  upon  my  own  view,  as  tlie  case  may  be)y 
for  that  he  Qiere  set  forth  the  offence)  contrary  to  the  Statute 
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made  in  the  ^ear  of  the  reign  of  Iiis  Majesty  King  Wil- 

ham  the  Fourth,  for  (according  to  the  title  of  the  Act,  or  contrary 
to  a  certain  rule  or  order  or  regulation  of  his  Majesty's  Inspee- 
ton  of  Factories,)  and  the  said  A.  B.,  by  reason  thereof,  hath 
been  adjudged  to  forfeit  and  pay  the  sum  of  :     And 

whereas  on  the        day  of  in  the  year  aforesaid,  I  did 

iasne  my  warrant  to  the  constable  of  to  levy  the  said 

soBi  of  by  distress  and  sale  of  the  goods  and  chattels 

of  him  the  said  A.  B.,  and  to  distribute  the  same  as  in  my  said 
warrant  was  mentioned :  And  whereas  it  duly  appears  to  me, 
upon  the  oath  of  the  said  constable,  that  he  hath  used  his  best 
endeavours  to  levy  the  said  sum  on  the  goods  and  chattels  of 
the  said  A.  B.,  but  that  no  sufficient  distress  can  be  had  where- 
on to  levy  the  same :  These  are  therefore  to  command  you  the 
said  constable  of  aforesaid  to  apprehend  the  said  A.  B., 

and  him  safely  to  convey  to  the  common  jail  (or  house  of  cor- 
rection) at  in  the  said  county,  and  there  deliver  him 
to  tiie  keeper  thereof,  together  with  this  precept ;  and  I  do  also 
command  you,  the  said  keeper,  to  receive  and  keep  in  your 
coitody  the  said  A.  B.  for  the  space  of  ,  unless  the  said 
smn  shall  be  sooner  paid,  pursuant  to  the  said  conviction  and 
warrant;  and  lor  so  doing  this  shall  be  your  sufficient  warrant. 
Given  under  my  hand  and  seal             day  of 

CD. 


10.    DECLARATION. 

Form  of  Prisoner's  Declaration. 

At  the  day  of  , 

years,  in  presence  of  G.  H.  one  of  his  Majesty's  Justices  of 
Peace  for  the  shire  of 

Compeared  C.  D.  f  design  him,  J  aged  years,  who 

b^g  examined  by  the  Justice,  declares,  That  (insert  his  stat"- 
wunL)  All  which  he  declares  to  be  truth,  and  declares  that  he 
cannot  write,  (i/  it  be  so,) 

C.  D. 

G.  H.  J.  P. 
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(The  declarant  and  magistrate  ought  to  sign  every  page.) 
The  declaration,  written  on  this  and  the  preceding 

pages,  was  freely  and  voluntarily  emitted  before  the  Justice,  of 
tlie  date  which  it  bears,  by  the  therein  designed  C.  D.,  who  was 
in  his  sober  senses  at  the  time ;  and  the  same  being  read  over  to 
him,  he  adhered  thereto ;  all  in  presence  of  N.  O.,  P.  Q.,  and 
K.  S.,  {design  t/iem.) 

N.  O. 
P.O. 
R.  S. 
11.   DISTRESS. 

ENGLISH  FORMS  REGARDING.* 

1.  Complaint  to  he  Exhihited  in  Writing  before  two  Justices 
in  tite  Case  of  Goods  Clandestinely  Jiemoved;  on  ifie  II  Geo- 
11.  c.  19. 

Westmoreland. — Be  it  remembered,  that  this  day  of 

A.  I.  of  complaineth,  that  A.  O.  of 

hath  fraudulently  and  clandestinely  removed  and 
conveyed  away  certain  goods  and  chattels  of  not 

exceeding  the  value  of  L.50,  from  at 

to  prevent  from  distraining  the  said  goods  and 

chattels  for  arrears  of  rent  due  to  the  said  for  the 

said  And  that  B.  O.  of  yeoman,  and 

C.  O.  of  yeoman,  wilfully  and  knowingly  aided  and 

assisted  the  said  A.  O.  in  so  fraudulently  and  clandestinely  re- 
moving and  conveying  away  the  said  goods  and  chattels,  and  in 
concealing  the  same.  A.  I. 

Exhibited  at  the  day  of 

before  us  Justices  of  the  Peace 

of  residing  near  not  being 

interested  in 


*  These  English  forms  are  here  given  (from  Bum),  leit  Jastiosi  ihould, 
in  any  case,  wish  to  revert  to  them  from  those  hitherto  more  genonlly  uted 
in  Scotland ;  for  which  See  behw. 
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(2.)  WamuU  thereupon  to  Summon  the  Parties  Concerned. 

Westmoreland.    To  the  constable  of 
WH£R£AS  a  complaint  in  writing  hath  been  this  day 

of  exhibited  before  us  Justices  of  the  Peace 

residing  near  not  being  interested  in 

by  A.  L,  of  gentleman,  setting  forth  that  A.  O.  of 

yeoman,  hath  fraudulently  and  clandestinely  removed 
and  conveyed  away  certain  goods  and  chattels  of 
Dot  exceeding  the  value  of  L.50,  from  to  prevent 

from  distraining  the  said  goods  and  chattels,  for 
arrears  of  rent  due  to  the  said  for  the  said 

And  that  B.  O.  of  yeoman,  and  C.  O.  of 

yeoman,  wilfuUy  and  knowingly  aided  and  assisted  the  said 

in  so  fraudulently  and  clandestinely  removing  and 
eooveying  away  the  said  goods  and  chattels,  and  in  concealing 
the  same :  These  are  therefore  to  command  you  forthwith  to 
summon  the  said  A.  O.,  B.  O^  and  C.  O^  to  appear  before  us 
at  on  the  day  of  at  the  hour  of 

to  answer  the  matter  of  the  said  complaint  Given 
under  our  hands  and  seals  at  the         day  of 

(3.)  Order  of  two  Justices  thereupon, 

Westmoreland.     The  order  and  adjudication  of  and 

Justices  of  the  Peace  of 

WHEREAS  A.  O.,  of  yeoman,  hath  been  duly 

diarged  before  us  and  Justices  of  the  Peace  of 

residing  near  not  being  interested  in 

with  having  frtiudulently  and  clandestinely  removed  and  convey- 
ed away  certain  goods  and  chattels  of  not  exceeding 
the  value  of  L.50,  from  to  prevent  the  said 
from  distraining  the  said  goods  and  chattels,  for  arrears  of  rent 
due  to  the  said  for  the  said  :  And  where- 
as B.  O.  of  yeoman,  and  C.  O.  of  yeoman, 
have  been  also  duly  charged  before  us,  with  having  wilfully  and 
koowin^y  aided  and  assisted  the  said                        in  so  fr^udu- 
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lently  and  clandestiuely  removing  and  conveying  away  the  said 
goods  and  chattels,  and  in  concealing  the  same;  And  we  the 
said  Justices  having  summoned  the  parties  concerned,  and  ex- 
amined the  fact,  and  all  proper  witnesses  upon  oath  (or  in  Case 
of  a  Quaker,  upon  affirmation  required  bylaw):  And  it  ap- 
pearing, and  being  fully  proved  before  us,  that  the  said  A.  O. 
did  so  fraudulently  and  clandestinely  remove  and  convey  away, 
as  aforesaid,  being  of  the  value  of  and 

the  goods  and  chattels  of  the  said  ;  And  it  also  ap- 

pearing, and  being  fully  proved  before  us,  that  the  said  B.  O. 
and  C.  O.,  wilfully  and  knowingly,  aided  and  assisted  the  said 
A.  O.  in  so  removing  and  conveying  away,  as  aforesaid,  the  said 
and  in  concealing  the  same:  We,  the  said  Justices, 
do  therefore  this  day  of  determine  and  adjudge 

that  the  said  A.  O.,  B.  O.,  and  C.  O.  are  guilty  of  the  offences, 
with  which  they  the  said  A.  O.,  B.  O.,  and  C.  O.,  are  charged 
as  aforesaid,  and  they  are  convicted  thereof;  and  we  do  hereby 
order  and  adjudge  them,  the  said  A.  O.,  B.  O.,  and  C.  O.,  to 
pay  the  sum  of  being  double  the  value  of  the  said 

goods  and  chattels,  to  or  to  his  bailiff,  servant,  or 

agent,  on  or  before  the  day  of  .     Given  under 

our  hands  and  seals  at  the  day  of 

(4.)  Warrant  of  Distress,  in  Case  the  Offenders  having  Notice, 
Refuse,  or  Neglect  to  Pay,  purstiant  to  the  preceding  Order, 
U  Geo.  11.  c.  19.     27  Geo.  II.  c.  20. 

Westmoreland.     To  the  constable  of 

WHEREAS  A.  O.  of  yeoman,  B.  O.  of 

yeoman,  and  C.  O.  of  yeoman,  were  by  an  order 

dated  the  day  of  under  the  hands  and 

seals  of  us  and  Justices  of  the  Peace 

of  residing  near  not  being  interested 

in  ordered  to  pay  the  sum  of  to 

or  his  bailiff,  servant,  or  agent,  on  or  before  the 

day  of  being  double  the  value  of 

certain  goods  and  chattels  of  the  said  which  the 
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said  A.  O.  was  before  us  duly  convicted  of  having  fraudulently 
and  clandeslinely  removed  and  conveyed  away  from 
to  prevent  the  said  from  distraining  the  said  goods 

and  chattels  for  arrears  of  rent  due  to  the  said  for 

the  said  and  which  the  said  B.  O.  and  C  O.  were 

also  duly  convicted  before  us,  of  having  wilfully  and  knowingly 
aided  and  assisted  the  said  A.  O.  in  so  fraudulently  and  clan- 
destinely removing  and  conveying  away,  and  in  concealing  the 
same ;  And  w  hereas  the  said  A.  O.  B.  O.  and  C.  O.  having 
notice  of  our  said  order,  have  refused  or  neglected  to  pay,  and 
bave  not  paid,  the  said  sum  of  pursuant  thereunto^ 

and  the  same  hath  been  fully  proved  before  us;  These  are 
therefore  to  command  you  to  levy  the  said  sum  of 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  O. 
B.  O.  and  C.  O^  and  we  do  hereby  order  and  direct  the  goods 
and  chattels  so  to  be  distrained,  to  be  sold  and  disposed  of, 
within  days,  unless  the  said  sum  of  for 

which  such  distress  shall  be  made,  together  with  the  reasonable 
charges  of  taking  and  keeping  such  distress,  shall  be  sooner 
paid»  And  you  are  also  hereby  commanded  to  certify  to  us 
what  you  shall  do  by  virtue  of  this  our  warrant.  Given  under 
our  hands  and  seals  at  the  day  of 

(5.)  T^  Constable's  return  thereupon  €^  the  want  (^distress. 

Westmoreland.     L,  A.  C.  constable  of  do  hereby 

certify  and  Justices  of  the  Peace  of 

that  I  have  made  diligent  search  for,  but  do  not 
know  of,  nor  can  find,  any  goods  and  chattels  of 
and  and  or  of  any  of  them,  by  distress 

and  sale  whereof  I  may  levy  the  sum  of  pursuant  to 

their  wantuit  for  that  purpose,  dated  the  day  of 

.     Given  under  my  hand  this 
day  of 

(6.)  Commitment  thereupon  to  the  House  of  Correction. 

Westmoreland.     To  the  constable  of  and  also 

to  the  keeper  of  the  house  of  correction  at 

2f 
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WHEREAS  and  and 

were  by  an  order,  dated  the  day  of 

under  the  hands  and  seals  of  us  Justices  of  the 

Peace  of  residing  near  not  being 

interested  in  ordered  to  pay  the  sum  of 

to  or  to  his  bailiff,  servant,  or  agent, 

on  or  before  the  day  of  being  double 

the  value  of  certain  goods  and  chattels  of  the  said 
which  the  said  was  before  us  duly  convicted  of 

having  fraudulently  and  clandestinely  removed  and  conveyed 
away  from  to  prevent  the  said  from 

distraining  the  said  goods  and  chattels,  for  arrears  of  rent  due  to 
the  said  for  the  said  .     And  which 

the  said  and  were  also  duly  convicted 

before  us  of  having  wilfully  and  knowingly  aided  and  assisted 
the  said  in  so  fraudulently  and  clandestinely  re- 

moving and  conveying  away,  and  in  concealing  the  same ;  And 
whereas  the  said  and  and 

having  notice  of  our  said  order,  have  refused  or  neglected  to  pay, 
and  have  not  paid,  the  said  sum  of  pursuant  there- 

unto, and  the  same  hath  been  duly  proved  before  us;  And 
whereas  it  appears  to  us,  by  the  return  of  constable  of 

dated  the         day  of  that  he  hath  made  diligent 

search  for,  but  doth  not  know  of,  nor  can  find  any  goods  and  chat- 
tels of  the  said  and  and  or  any  of  them, 
by  distress  and  sale,  whereof  the  said  sum  of  may  be 
levied,  pursuant  to  our  warrant  duly  made  and  issued  for  the  levy- 
ing the  said  sum  of  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  and  and  ;  These  are 
therefore  to  command  you  the  said  constable  of  to  ap-. 
prehend  the  said  and  and  and  copvey  them 
to  the  said  house  of  correction  at  aforesaid,  and;  deliver 
them  there  to  the  said  keeper  of  the  said  house  of  correction ;  and 
these  are  also  to  command  you  the  said  keeper  of  the  house  of 
correction,  to  receive  them  the  said  and  and 
into  the  said  house  of  correction,  and  there  keep  them  to  hard 
labour,  without  bail  or  mainprize,  for  the  space  of  six  months. 
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unless  the  said  sam  of  so  ordered  to  be  paid  as 

aforesaid,  shall  be  sooner  satisfied.  Given  under  our  hands  and 
seals  at  the  day  of 

(7.)  The  Pormi^the  Inventory  of  the  Goods  Distrained  may 

he  this. 

An  inventory  of  the  several  goods  and  chattels,  distnuned  by 
OS  whose  names  are  ander  written,   the  day  of 

in  the  year  in  the  houses,  outhouses, 

and  lands  of  A.  T.  in  by  the  authority  and  on  the 

behalf  of  A.  L.  of  for  pounds  arrear 

of  rent  due  to  him  the  said  A.  L. 

In  the  dwelling  house  : 

One  table. 

Six  chairs,  &c 
In  the  cow  house : 

Six  cows. 

Two  calves,  &c. 

(8.)  Notice, 

A.  T. 

Take  notice,  that  by  the  authority  and  on  the  behalf  of  your 
landlord,  A.  L.,  I  have  this  day  of  in  the 

year  of  our  Lord  distrained   the  several  goods   and 

chattels  specified  in  the  schedule  hereunto  annexed,  in  your 
houses,  outhouses,  and  grounds,  at  for 

pounds  arrear  of  rent  due  to  him  the  said  A.  L.  And  if  you 
shall  not  pay  the  said  rent  so  due,  and  in  arrear,  as  aforesaid, 
or  ref^vy  the  said  goods  and  chattels,  I  shall,  after  the  expira- 
tion of  five  days  firom  the  date  hereof,  cause  the  said  goods  and 
chattels  to  be  appraised  and  sold,  according  to  the  Statute  in 
that  case  made  and  provided.  Given  under  my  hand  the  day 
and  year  first  above  written. 

A.D. 
llVltness  that   a  copy   hereof  was 

this  day  delivered   to   the  said 
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A.  T.,    (Or,    left   at  the   chief 
mansion  house  of  the  said  A.  T.) 

A.  W. 

(9.)  Appraiser's  Oath, 

You  and  each  of  you  shall  well  and  truly  appraise  the  goods 
and  chattels  mentioned  in  this  inventory,  according  to  the  best 
of  your  understanding.     So  help  you  God. 

(10.)  Form  of  the  Appraisement, 

The  appraisement  may  be  in  the  form  of  the  inventory,  spe- 
cifying the  particulars,  and  their  respective  valuations.  And 
then  add  at  the  end, 

Appraised  by  us,  this  day  of  in  the  year 

A.  P. 

B.  P.,  Sworn  Appraisers, 

SCOTTISH  FORMS  REGARDING, 

1.  Warrant  for  Distress, 

Place  and  Date.  The  Justices  having  considered  this  com- 
plaint ;  (state  the  parties^  SfcJ  Find  the  complaint  proven  (in 
ivhohy  or  in  party  as  the  case  may  he,)  Therefore,  fine  and 
amerciate  the  said  C.  D.,  defender,  in  the  sum  of 
pounds  sterling ;  and  grant  warrant  1o  constables  to  levy  from 
the  said  C.  D.  the  said  sum,  with  the  expenses  of  the  procedure 
herein  authorised,  by  distress  and  sale  of  his  readiest  goods 
(rendering  to  him  the  overplus,  if  any  be),  to  be  applied  as  di- 
rected by  the  acts  of  Parliament  libelled  on ;  the  said  sale  to 
take  place  on  the  day  after  distress. 

G.  H.,  J.  P. 

J.  Ik.,  •/.  P, 

2.  Note  to  be  ffiven  to  the  Party. 

Note  of  goods,  the  property  of  C.  D.  (design  him)^  levied 
by  distress  by  me,  £.  F.,  constable,  in  presence  of  N.  O.,  and 
P.  Q.»  (design  them,  J  witnesses,  upon  the  day  of 
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,  years,  in  virtue  of  a  warrant  of  the 

Justices  of  the  Peace  for  the  county  of  ,  dated  the 

day  of  ,  years,  upon 

the  complaint  of  A.  B.,  f design  hzm^J  against  the  said  C.  D., 
▼iz.  (insert  ike  goods ; )  which  goods,  if  not  relieved  by  the  said 
C.  D.,  within  days  of  the  date  hereof,  by  payment 

of  the  sum  of  of  fine  contained  in  said  warrant, 

and  of  the  expenses  of  taking  and  keeping  such  distress,  will  be 
roaped  and  sold  for  payment  thereof,  in  terms  of  said  warrant, 
and  the  overplus,  if  any  be,  returned  to  the  said  C.  D.,  which 
note  I  now  deliver  to  the  said  C.  D.,  (or  to  the  servant  of  the 
said  C.  D.,  within  hb  dwelling  place,  &c  as  the  case  may  he.) 
This  I  do  in  presence  of  said  witnesses. 

E.  F.,  Constable. 

3.  Execution  of  Distress, 

Upon  the  day  of  ,  years, 

I,  E.  F.,  constable,  by  virtue  of  a  warrant  by  the  Justices  of 
the  Peace  of  the  shire  of  ,  dated  the 

day  of  ,  in  a  complaint  at  the  instance  of  A.  B., 

(design  kirn)  against  C.  D.,  (design  him)^  to  levy  by  distress 
and  sale  from  the  said  C.  D.,  the  sum  of  pounds  sterling, 

of  fine  contained  in  said  warrant,  passed  with  the  witnesses  after 
named,  and  asked  of  the  said  C.  D.  payment  of  the  said  sum, 
which  he  refused,  (or  neglected  to  make).     Therefore,  I  did  then 
and  there,  after  public  proclamation,  distrain  (mention  the  goods 
seized)^  belonging  to  the  said  C.  D.,  in  payment^(or  as  part  pay- 
ment, as  the  case  may  be)  of  the  said  sum,  and  of  the  expense  of 
making  and  keeping  the  said  distress,  and  I  did  carry  off  the 
same;  and  I  delivered  to  the  said  C.  D.  (or  to  his  servant,  with- 
in his  dwelling-house,  &c.  as  the  case  r»ay  be)  a  note  signed  by 
me  of  what  I  had  done ;  which  mentioned,  that  if  he  did  not  re- 
lieve those  goods  within  days  of  the  date  thereof,  by  pay- 
ment of  the  above  sum,  and  of  the  reasonable  expense  of  taking 
and  keeping  the  said  distress,  the  same  would  be  sold  for  pay- 
ment ;  and  which  note  contained  the  date  hereof,  the  date  of 
«aid  warrant,  and  the  names  and  designations  of  the  witnesses 
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who  were  present  thereat.     These  things  were  so  done  in  pre- 
sence of  N.  O.  and  P.  Q.  (design  them.) 

N.  O.,  Witness. 

P.  Q.,  Witness*  E.  F.,  Constable. 

12.     GAME. 

JF'orm  Reffardi?i{jf  Complaint  for  Shooting  wiihottt  Qualification. 

Unto,  &c. 
The  petition  of  E.  F.  (^design  him),  with  concourse  of  A.  B., 
I^rocurator  Fiscal  of  court,  for  the  public  interest, 
Humbly  Sheweth, 

That  C.  D.  (design  him),  did  upon  kill  at 

although  not  qualified  to  kill  game,  by  having  a  plough- 
gate  of  land  in  heritage,  and  not  having  the  pernaissioD  of  the 
owner  of  the  said  lands,  who  is  so  qualified. 

May  it  therefore  please  your  Honours  to  grant  warrant  for 
serving  this  petition  upon  the  said  C.  D.,  and  for  ordain- 
ing hiin  to  give  in  answers  thereto,  and  to  fine  him  in 
the  sum  of  one  hundred  pounds  Scots,  one-half  to  the 
private  informer,  the  other  half  to  the  Procurator  Fiscal 
for  the  public  interest,  in  terms  of  the  Act  sixteen  hundred 
and  twenty-one,  chapter  thirty-one,  and  in  the  sum  of 
or  other  suitable  sum  of  expenses  of  process ; 
and  to  grant  warrant  for  levying  the  same  in  terms  of 
law. 

E.F. 

A.  B.,  P.  F. 

13.    MEDITATIO  FUGiE  WARRANT. 

FORMS  OF. 

(1.)  Petition  of  Creditor. 

Unto  the  Honourubic  his  Majesty's  Justices  of  the  Peace  for 
the  county  of  R, 
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The  petition  of  A.  B.  (design  him), 

Hambly  Sbeweth, 
That  C.  D.  (^design  him)  is  justly  addebted  to  the  petitioner 
pounds  sterling  of  principal  and  interest,  for  goods 
famished  to  him  by  the  petitioner  (or  as  the  case  may  be) ;  that 
the  petitioner  has  reason  to  believe  the  said  C.  D.  to  be  in  me- 
dUaiUmeJugcB  from  Scotland,  in  order  to  evade  payment  of  the 
above  sum :  and  that  the  petitioner  is  ready  to  make  oath  to 
such  belief,  and  to  sufficient  grounds  for  such  belief. 

May  it  therefore  please  your  Honours  to  take  the  peti- 
tioner's oath ;  and  upon  his  deponing  to  the  verity  of  his 
debt,  and  to  his  belief  of  the  said  C.  D.'s  meditatio  fugce, 
and  to  sufficient  grounds  of  such  belief,  to  grant  warrant 
to  bring  the  said  C.  D.  before  you  for  examination  ;  and 
thereafter,  to  grant  warrant  for  imprisoning  him  till  he 
find  sufficient  caution  to  the  amount  of  said  debt,  acted 
in  your  Honours  court-books,  de  judicio  sisii  in  any 
action  for  payment  of  said  debt,  to  be  brought  against 
him  at  the  petitioner  s  instance,  in  a  competent  court, 
within  six  months  from  the  date  of  such  warrant  of  im- 
prisonment. 

A.  B. 

(2.)   Oath  of  Creditor. 

Place  and  date. — In  the  application  at  the  instance  of  A.  B. 
(design  him)  for  a  warrant  against  C.  D.  (design  him)  as  in  medi- 
iationefuga,  compeared  the  petitioner,  who  being  solemnly  sworn 
and  examined,  depones.  That  the  debt,  mentioned  in  the  peti- 
tion, is  justly  due  to  him ;  and  that  he  believes  that  the  said 
C^D.  is  in  meditatione  fvgce  from  Scotland,  in  order  to  avoid 
payment  of  it.  And  depones,  That  the  reasons  of  his  belief  are 
(insert  shcrtly  the  reasons  of  belief .)  And  this  is  truth,  as  he  shall 
answer  to  God. 

A.  B. 

G.  H.,  J,  P. 
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14.    OATHS. 

(1.)  Of  Allegiance, 

I,  A.  B.  do  sincerely  promise  and  swear,  That  I  will  be  faith- 
ful, and  bear  true  allegiance  to  his  Majesty  King  George* 
So  help  me  God. 

(2.)  Of  Abjuration* 

I,  A.  B.  do  truly  and  sincerely  acknowledge,  profess,  testify, 
and  delare,  in  my  conscience,  before  (lod  and  the  world.  That 
our  Sovereign  Lord  King  George  is  lawful  and  rightful  King 
of  this  realm,  and  all  other  his  Majesty's  dominions  and  coun- 
tries thereunto  belonging.  And  I  do  solemnly  and  sincerely 
ih'clare.  That  I  do  believe,  in  my  conscience,  that  not  any 
of  the  descendeuts  of  the  person  who  pretended  to  be  Prince 
of  Wales  during  the  life  of  the  late  King  James  the  Second, 
and,  since  his  decease,  pretended  to  be,  and  took  upon  himself 
the  stile  and  title  of  King  of  England,  by  the  name  of  James 
the  Third,  or  of  Scotland  by  the  name  of  James  the  Eighth,  or 
the  stile  and  title  of  King  of  Great  Britain,  bath  any  right  or 
title  whatsoever  to  the  Crown  of  this  realm,  or  any  other  the 
dominions  thereunto  belonging:  And  I  do  renounce,  refuse, 
and  abjure,  any  allegiance  or  obedience  to  any  of  them.  And 
I  do  swear,  that  I  will  bear  faith  and  true  allegiance  to  his  Ma- 
jesty King  George^  and  him  will  defend  to  the  utmost  of  my 
power,  against  all  traiterous  conspiracies  and  attempts  whatso- 
ever, which  shall  be  made  against  his  person,  crown,  or  dignity. 
And  1  will  do  my  utmost  endeavour  to  disclose  and  make  known 
to  his  Majesty,  and  his  successors,  all  treasons  and  traiterous 
conspiracies  which  I  shall  know  to  be  against  him,  or  any  of 
them.  And  I  do  faithfully  promise,  to  the  utmost  of  my  power 
to  support,  maintain,  and  defend,  the  succession  of  the  Crown, 
against  the  descendents  of  the  said  James,  and  against  all  other 
j>orsons  whatsoever,  which  succession,  by  an  Act,  intituled,  an 
Act  for  the  further  limitation  of  the  Crowfi,  and  better  securing 
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ihe  rights  mid  liberties  of  the  sithject.  is  and  stantJs  limited  to  tlift 
Princess  Sophia,  Electoress  and  Duchess  Dowager  of  Hanover, 
and  the  heirs  of  her  body,  being  Protestants.  And  all  these 
things  I  do  plainly  and  sincerely  acknowledge  and  swear,  ac- 
cording to  these  express  words  by  me  spoken,  and  according  to 
the  plain  common  sense  and  understanding  of  the  same  words, 
without  any  equivocation,  mental  evasion,  or  secret  reservation 
whatsoever.  And  I  do  make  this  recognition,  acknowledgment, 
aljaration,  renunciation,  and  promise,  heartily,  willingly,  and 
truly,  upon  the  true  faith  of  a  Christian. 

(3.)  Of  Assurance. 

I,  A.  B.  do,  in  the  sincerity  of  my  heart,  assert,  acknowledge, 
and  declare,  That  his  Majesty  King  George  is  the  only  lawful 
and  undoubted  Sovereign  of  this  realm,  as  well  de  Jure,  that  is, 
of  right  King,  as  de  facto,  that  is,  in  the  possession  and  exercise 
of  the  government.  And  therefore  I  do  promise  and  swear, 
that  I  will,  with  heart  and  hand,  life  and  goods,  maintain  and 
defend  his  right,  title  and  government,  against  the  descendenfs 
6f  the  person  who  pretended  to  be  Prince  of  Wales  during  the 
life  of  the  late  King  James,  and,  since  his  decease,  pretended  to 
be,  and  took  upon  himself  the  stile  and  title  of  King  of  England, 
by  the  name  o^  James  the  Third,  or,  of  Scotland,  by  the  name 
of  James  the  Eighth,  or  the  stile  and  title  of  King  of  Great 
Britain,  and  their  adherents,  and  all  other  enemies  who,  either 
by  open  or  secret  attempts,  shall  disturb  or  disquiet  his  Majesty 
to  the  possession  and  exercise  thereof. 

(4.)  Oath  of  Clerh  S^c. 

I  swear  that  I  will  be  faithful  to  the  duty  of  clerk  {^r  as  it 
may  be.)     So  help  me  God. 

(5.)  Oath  of  Witness. 

The  form  of  administering  the  oath  in  tliis  country  is  tlirs. 
The  judge  standing,  delivers  the  following  oatii.  which  the  wit- 
ness standing,  and  holding  up  his  right  hand  uncovered,  repeats, 
"  I  swear  bv  Alnii;Thtv  God,  and  as  I  shall  an.swor  to  God  at 
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"  the  great  day  of  Judgment,  that  I  will  tell  the  truth,  the 
<<  whole  truth,  and  nothing  but  the  truth,  so  far  as  I  know  and 
**  shall  be  asked  in  this  cause." 


15.     POINDING. 

(1.)  Charge. 

In  virtue  of  a  decree  and  sentence  of  the  Justices  of  the 
Peace  for  the  shire  of  ,  dated  the  day  of 

,  in  the  complaint  (or  claim)  at  the  instance  of  A.  B. 
(desigii  him),  against  C.  D.  (design  him),  I,  E.  F.,  constable,  com- 
mand and  charge  you  the  said  C.  D.,  to  make  payment  to  the 
said  A.  B.  of  the  sums  foWowing  (mention  tlie  sums  decerned  for,) 
and  that  within  fifteen  days  after  this  charge,  with  certification. 
This  I  do  this  day  of  years,  before  these 

witnesses,  G.  H.  and  J.  K.,  (design  t/icm), 

E.  F.,  Constable. 

(2.)  Execution  of  Charge. 

Upon  the  day  of  ,  years,  I,  E.  F., 

constable,  in  virtue  of  the  within  decree,  and  in  terms  thereof, 
charged  the  defender  within  mentioned  to  make  payment  to 
the  pursuer  of  the  sums  of  money  within  specified,  within  the 
time  and  under  the  pain  therein  mentioned.  This  I  did,  by 
giving  a  short  copy  of  charge,  signed  by  me,  to  the  said  €•  D., 
defender,  personally  apprehended,  (or  as  the  case  may  he)  before 
these  witnesses,  G.  H.  and  J.  K.,  {design  them,) 

G.  H.,  Witness.  E.  F.,  Constable. 

J.  K.,  Witness. 

(3.)  Oaih  to  Appraisers. 

You  swear  that  you  will  execute  the  office  of  appraisers,  now 
committed  to  you,  faithfully,  and  according  to  the  best  of  your 
skill  and  ability. 
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(4.)  Schedule  of  Poinding  Goods  to  be  left  with  the  Debtor. 

I,  E.  F^  constable,  by  warrant  of  bis  Majesty's  Justices  of 
the  Peace  for  tbe  sbire  of  ,  dated  the  ,  ia 

the  complaint  (claim)  at  tbe  instance  of  A.  B.,  {design  him) 
against  C.  D^  {design  him)  poinded  for  payment  of  the  sum  of 
therein  contained,  the  following  goods,  which  were  )aw- 
fiiDy  appraised  of  the  following  values,  (mention  the  goods  and 
values.)     This  I  did  upon  the  day  of  years, 

before  these  witnesses,  G.  H.  and  J.  K.,  {design  them.) 

G.  H^  Witness.  E.  F.,  Constable. 

J.  K.,  Witness. 

(5.)  Execution  of  Poinding. 

Upon  the  day  of  ,  years,  I,  E.  F.,  con- 

stable, by  virtue  of  a  decreet  and  warrant  of  poinding  at  the 
instance  of  A.  B.  {design  him)  against  Q   D.,   {design  him) 
granted  by  the  Justices  of  Peace  for  the  shire  of  E.,  dated  the 
day  of  years,  proceeded  to  the  dwelling-house 

of  the  said  C.  D.,  (and  to  his  possession  of  ),  in  the  said 

county,  and  afler  reading  the  said  decree  and  execution  of 
charge,  and  making  public  proclamation  by  three  oycsses,  I  ap- 
prehended the  goods  afler  mentioned,  pertaining  to  the  said 
C.  D^  and  I  adduced  and  to  be  appraisers, 

to  whom  I  administered  the  oath  of  fidelity,  who  valued  the 
goods  at  the  prices  after  mentioned  {mention  specially  die  goods 
and  the  prices ;)  whereupon  I  cried  three  several  oyesses,  and 
offered  the  goods'back  three  times  to  the  said  C.  D.,  or  to  any 
person  in  his  name,  who  would  make  payment  of  the  sums  con- 
tained in  said  decree,  or  of  the  appraised  values,  to  the  said 
A.  B^  or  to  the  person  duly  authorised  to  receive  it  for  him ; 
but  no  person  making  such  payment,  I  adjudged]the  said  goods 
to  be  poinded  for  the  said  debt,  and  left  with  the  said  C.  D.,  a 
schedule  of  the  said  goods,  and  of  the  appraised  values.  These 
things  were  so  done  before  these  witnesses,  G.Ji.^andU.  K.,  (de- 
sign them.) 

G.  H.,  Witness.  E.  P.,  Constable. 

J.  K.,  Witness. 
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(6.)  Order  for  Sale,  S^c. 
Upon  tills  execution,  the  Justices  pronounce  such  order  for 
interim  security  and  for  sale  as  may  seem  proper  in  the  circum- 
stances. 

(7.)   Return  of  an  Execution. 

In  case  the  constable  cannot  complete  the  poinding,  by  rea- 
son of  shut  doors,  he  is  to  return  an  execution,  beginning  as  in 
the  last  mentioned,  and  then  proceeds  thus  :  "  And  having  gone 
to  the  office  and  dwelling;  houses  of  the  said  defender,  in  order 
to  poind  in  terms  of  the  said  decreet,  I  was  prevented  from  pro- 
ceeding, by  reason  of  lock-fast  doors.  This  I  certify',  in  presence 
of  and  witnesses." — And  the  same  is 

to  be  signed  by  the  constable  and  witnesses. 

Hereupon,  tlw  poinder  may  apply  to  the  court  of  Justices  by 
petition,  in  the  following  terms: 

Petition  in  case  of  Lochfast  Doors. 

Unto  the  Honourable,  &c. 

The  petition  of  &c. 

Humbly  Sheweth, 

That  the  petitioner  having,  upon  the  day  of 

last,  obtained  before  your  honours  decreet  and 
sentence  at  the  petitioner's  instance,  against  A.  B.,  finding  him 
liable  in  the  sum  of  as  damages  and  expenses,  or 

decerning  and  ordaining  him  to  pay  the  sum  of  as 

damages  and  expenses  {as  the  case  may  be,)  and  containing  war- 
rant of  poinding,  upon  a  charge  of  fifteen  days,  as  therein  men^ 
tioncd ;  and  having  accordingly  charged  the  said  A.  B.  to  make 
payment,  in  terms  of  the  said  decreet,  and  the  said  A.  B.  having 
failed  to  do  so,  after  the  time  limited  in  the  said  charge  was 
elapsed,  the  petitioner  emplo^'ed  constable,  to  poind 

the  effects  of  the  said  A .  B.  in  terms  of  the  decreet  and  charge 
given,  but  was  prevented  from  executing  the  said  poinding,  by 
reason  of  sticked  and  lock-fast  doors,  as  appears  from  the  ex- 
ecution under  the  hands  of  the  said  constable,  and  witnesses 
therein  insert,  herewith  produced,  which  renders  the  present 
application  necessary. 
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May  it  therefore  please  your  honours,  to  grant  warrant  to 
your  constables  to  break  open  the  said  doors,  and  use 
the  King's  keys  thereto,  in  order  to  enable  the  petitioner 
to  complete  the  said  poinding. 

Deliverance. 

Place  and  Date.  The  Justices  having  considered  the  fore- 
going petition,  and  execution  therewith  produced,  grant  warrant 
to  constables  to  break  open  the  doors  of  the  dwelling  and  office 
houses  belonging  to  the  said  so  as  the  poinding  may  be 

proceeded  in,  iu  terms  of  law. 

Execution  in  case  of  Deforcing. 

Upon  the  day  of  years,  I  con- 

stable, in  virtue  of  a  decreet  and  sentence  pronounced  by  the 
Justice  of  Peace  for  the  county  of  ,  {Jiere  mention 

the  date  of  the  decreet^  parties  concerned^   and  sums  decerned 
for^)  proceeded,  with  two  appraisers  and  two  witnesses,  after 
mentioned,  to  poind  the  effects  of  the  said  ,  defender, 

and  having  the  said  warrant  in  my  hands,  and  after  open  pro- 
clamation and  public  reading,  {here  narrcUe  tJie  steps  of  pro^ 
cedurcy  and  the  manner  of  the  deforcement,  then  add)  and  there- 
upon the  said  pursuer,  or  A.  B.,  as  attorney  for  him,  (as  the  case 
may  be,)  protested,  that  the  said  was  guilty  of  de- 

forcement, and  should  be  liable  to  him,  not  only  for  payment  of 
said  sums,  but  also  for  all  damages  and  expenses,  and  should  be 
further  liable  in  the  pains  of  law.  These  things  were  so  done 
betwixt  the  hours  of  and  of  the  day,  month, 

and  year  aforesaid,  in  presence  of  and 

witnesses,  specially  called  and  required  to  the  premises. 

Execution,  if  the  Goods  are  claimed  by  a  Third  Party. 

But  was  prevented  from  completing  the  poinding,  by  the  ap- 
pearance of  who  claimed  (here  narrate  the  goods 
claimed),  and  who  made  oath  before  me,  that  the  same  were  his 
property :  In  witness  whereof,  I  and  the  witnesses  have  sub- 
scribed these  presents. 
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16.    PRECOGNITION. 

(1.)  Rules  to  he  Observed  in  taking  Precognitions  and  making 
Presentments  for  Trial  of  Crimes  before  the  Circuit  Courts. 

1.  Where  any  person  is  wounded,  let  physicians  and  sur- 
geons be  immediately  ordered  to  inspect  the  wound,  and  judge 
and  make  a  report  of  its  cause,  nature,  and  probable  conse- 
quences. 

2.  If,  from  the  report  of  persons  of  skill,  there  is  any  appear- 
ance that  the  wound  is  dangerous,  the  declaration  of  the  wound- 
ed person  must  be  taken  before  credible  witnesses,  called  to 
hear  his  declaration,  and  to  be  witnesses  both  of  its  being  read 
over  to  him,  and  of  his  signing  it,  if  he  is  able  to  sign  it. 

3.  Where  any  dead  body  is  ibund  with  the  appearance  of 
violence  upon  it ;  or  where  any  person  dies,  and  is  suspected  to 
have  died  by  violence ;  the  dead  body  must  be  opened,  and  also 
the  head,  and  a  report  made  of  the  cause  of  the  death  of  the 
person,  by  physicians  and  surgeons. 

4.  Where  the  dead  body  of  a  new-born  child  is  found,  that 
the  usual  experiment,  by  dropping  the  lungs  in  water,  be  tried, 
to  know  if  it  has  breathed.  The  condition  of  the  body  of  the 
child  must  also  be  inspected;  whether  it  is  to  the  full  time; 
whether  it  has  hair,  and  nails  on  the  fingers  and  toe8  ;  whether 
the  navel-string  has  been  tied ;  and  whether  any,  and  what, 
marks  ef  violence  appear  on  the  body  of  the  child. 

5.  That  when  a  murder  is  committed,  as  soon  as  it  comes  to 
the  knowledge  of  the  Judge -Ordinary,  he  and  the  clerk  should 
repair  immediately  to  the  place  where  it  is  said  to  have  been 
committed,  and  take  a  precognition  of  what  appears  at  that 
])lace,  as  of  the  marks  or  impressions  of  feet  upon  the  ground, 
the  blood,  or  other  particulars  which  may  appear  there,  and  of 
the  whole  other  circumstances  which  may  ascertain  the  crimen 
and  point  out  the  guilty  person. 

6.  When  a  suspicion  arises,  that  a  person  has  been  guilty 
cither  of  wounding  or  killing  another,  warrants  must  be  israed 
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and  executed  for  apprehending  him ;  his  person,  bouse^  and 
repositories  must  be  carefully  searched  for  bloody  clothes, 
sword,  or  other  weapon,  by  which  the  wound  may  have  been 
given ;  and  the  condition  of  the  things  so  found  to  be  as  spe- 
cially and  particularly  described,  as  the  nature  of  them  will 
admit,  by  the  declarations  of  the  witnesses  present ;  and  to  be 
ascertained,  where  that  can  be  done,  by  labels  affixed  thereto, 
with  a  writing  thereon,  relative  to  the  declarations  of  the  de- 
linquent or  witnesses,  subscribed  by  them  and  Judge,  and  to  be 
lodged  in  safe  custody  with  persons  who  can  appear  on  the  trial 
as  witnesses,  and  swear  to  their  continuing  in  their  custody, 
with  these  marks,  till  the  time  of  the  trial. 

7.  The  same  rule  to  be  observed  as  to  other  crimes,  and  the 
pieetis  of  writing,  instruments  of  committing  the  delict,  goods 
stole,  &C.  so  found,  to  be  marked  and  lodged  as  above. 

8.  Whenever  a  person  is  taken  up  as  a  delinquent,  let  his  de- 
claration be  instantly  taken  ;  and,  in  the  declaration,  let  niention 
be  made  of  the  age  of  the  delinquent,  place,  parish  and  shire,  in 
which  the  crime  is  said  to  have  been  committed :  Let  the  de- 
claration be  wrote  on  a  sheet  of  paper  distinct  from  the  rest  of 
the  precognition,  and  be  signed  by  the  Judge  and  declarant,  if 
he  can  write,  on  each  page  ;  and,  if  he  cannot,  by  the  Judge 
alone,  the  declaration  bearing,  that  the  declarant  cannot  write. 
That,  in  the  end  of  the  declaration  of  delinquents,  mention  be 
made  by  whom  it  is  written,  and  of  at  least  three  credible  wit- 
nesses present  at  emitting  the  declaration,  each  of  whom  should 
also  sign  as  witness  to  the  declaration. 

9.  In  searching  the  body  of  a  woman  suspected  of  having 
brought  forth  a  child,  her  breasts  and  body  must  be  examined 
by  skilled  persons,  upon  the  warrant  of  a  Judge  or  Magistrate, 
And  her  declaration  must  also  be  taken  iu  manner  before  di- 
rected. 

10.  Where  any  person  suspected  of  a  crime,  absconds,  flies, 
or  escapes  from  justice,  his  description  must  be  forthwith  drawn 
up,  forwarded  to  the  Magistrates  of  the  nearest  towns,  and  espe- 
cially to  the  principal  Magistrate  or  officer  of  the  law,  at  the 
seaports  nearest  adjacent,  with  a  request  for  their  assistance  to 
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npprelicnd  the  criminal.  A  like  description  to  be  forwarded  to 
Edinburgh  to  the  Crown-agent,  that  it  may  be  put  in  the  news- 
pjipers. 

11.  That  particular  care  be  taken  to  give  all  designations,  by 
the  phicc  of  abode,  parish  and  shire  of  each  witness,  delinquent, 
and  party  against  whom  the  delict  is  committed  ;  and  that  no 
person  be  designed  in  general  in  such  aplaccj  but  his  particular 
occupation  must  be  expressed ;  and  if  he  can  be  designed  by  uo 
particular  occupation,  that  at  least  he  be  designed  as  son  to 
such  a  one.     The  age  of  the  witness  should  also  be  taken  down. 

12.  That  great  care  be  taken  to  specify,  as  nearly  as  possible, 
the  particular  time  when  the  delict  was  committed. 

13.  That,  as  soon  as  a  precognition  is  fi-nished  upon  any  crime 
proper  to  be  tried  before  the  Circuit  Court,  a  full  copy  of  the 
precognition  be  transmitted  to  the  agent  of  the  Crown  at  Edin- 
burgh, in  order  that  the  King*s  counsel  may  be  timously  ap- 
])rised  of  the  case,  and  be  prepared  to  draw  the  indictment  when- 
ever the  presentment  is  afterwards  transmitted.  And,  where 
matter  of  doubt  occurs  in  the  course  of  taking  a  precognition, 
that  a  copy  of  the  precognition,  so  far  as  it  is  taken,  with  the 
matter  of  doubt,  be  likewise  transmitted  to  the  agent  of  the 
Crown,  in  orde**  to  be  advised  by  the  King's  counsel,  if  neeessary. 

14.  That  all  letters,  in  relation  to  delinquents,  or  the  matter 
of  these  instructions,  be  sent  by  post,  direoted  to  the  agent  for 
the  Crown  at  Edinburgh, 

(2.)  JF'orm  Regarding  Precognition  of  Witnesses. 

At  the  day  of  ,  in  presence  of  G.  H., 

one  of  his  Majesty's  Justices  of  Peace  for  the  shire  of 

Compeared  N.  O.  (design  him),  aged  years,  who  be* 

ing  examined,  declares,  (take  down  the  sybstanoe  of  his  staUmenty 
All  which  he  declares  to  be  truth, 

N.  O. 

G.  H.,  J.  P. 
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17.  PROCESS,  (Not  relating  to  Small  Debt  Act.) 

FORMS  REGARDING  CIVIL. 

Claim. 

Ci«AiMS  A.  against  B.  the  sum  of  being  wages  due 

to  the  daimant  from  the  term  of  to  the  term  of 

both  last  pasty  and  craves  decreet  of  the  Justices  of 
Peace  for  the  district  of  at  a  meeting  to  be  held  by 

them  at  the  day  of  next  to  come,  with 

the  sum  of  in  name  of  expenses. 

FORMS  OF  CRIMINAL. 

(1.)  Complaint, 

Complains  A.  B.  against  C.  D.  for  beating  and  bruising  him» 
(or  as  the  case  may  6e),  upon  the  day  of  or 

iq>on  one  or  other  of  the  days  of  that  month,  and  prays  redress 
from  the  Justices  of  Peace  of  the  district  of  to  be  held 

at  the  day  of  for  the  sum  of 

in  name  of  damages,  to  be  payable  to  me  the  said  A.  B.  and  to 
be  imprisoned  till  payment  thereof,  and  of  the  sum  of 
in  name  of  expenses* 

A.  B. 

The  Fiscal*s  concurrence,  however,  is  always  adhibited,  the 
complaint  being  in  name  of  the  private  party,  with  concurrence 
of  A.  B.,  Procurator  Fiscal  of  court,  for  the  public  interest ; 
and  the  conclusion  for  payment  of  a  fine,  besides  damages;  gr 
separately,  as  under  i 

(2.)  Complaint  at  the  Instance  cf  the  Procurator  FiscaL 

Complains  A.  B.  Procurator  Fiscal  of  the  Justice  of  Peace 

Court  for  the  district  of  for  the  public  interest,  against 

C.  D.  for  beating  and  bruising  E.  F.,  &c.  (as  in  the  \case  above^) 

and  it  should  conclude  for  a  fine  of  the  sum  of  to  be 

2  G 
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inflicted  on  the  said  C.  D.,  to  be  payable  to  me  for  the  public 
interest,  and  to  be  imprisoned  till  payment  thereof,  and  of  the 
sum  of  of  expenses  ;  and  to  be  further  punished,  in 

terror  to  others  from  committing  the  like  in  time  coming. 

(d.)  Short  Copy  (f  CitaHon, 

I,  A.  B.,  constable,  warn  and  charge  you  to  ap^ 

pear  before  a  meeting  of  the  Justices  of  Peace  for  the  district 
of  to  be  held  at  upon  the 

day  of  next  to  come,  to  answer  in  the  complaint, 

or  claim,  (cu  the  case  may  6e),  at  the  instance  of  C.  D.  against 
you.     This  I  do  upon  the  day  of 

A.  B.  ConOable. 

(4.)  Short  Copy  of  Citation  to  be  given  to  each  rfthe  Witnesses^ 

I,  A.  B.,  constable,  warn  and  charge  you  to  appear 

before  a  Justice  of  Peace  Court,  to  be  holden  at  the 

day  of  next  to  come,  to  bear  leal  and  sooth-fast 

witnessing,  in  so  far  as  you  know,  or  shall  be  asked  at  you, 
anent  the  complaint  or  claim,  {as  the  case  may  6e),  at  the  in^" 
stance  of  A.  B.  against  C.  D.  (And  in  case  he  shall  have  any 
writings  in  his  custody  to  be  called  for,  the  citation  should  spe« 
cify  the  same  as  follows :)  Bringing  with  you,  and  producing 
before  the  foresaid  court,  all  writings  in  your  custody  relative  to 
the  said  claim  or  complaint ;  with  certification.     This  I  do  this 

day  of  years. 

(5.)  Decree  upon  a  Claim,  , 

The  Justices  having  considered  the  claim,  answers,  and  proof 
adduced,  or  admission  of  the  defender,  find  the  claim  instruct- 
ed, and  decern  the  defender  to  pay  to  the  claimemt,  (he  sum  of 
and  in  name  of  expenses,  and  grant  warrant 

for  arrestment  and  poinding,  as  after  mentioned. 

(6.)  Form  of  a  Decree  upon  a  Complaint 

Place  and  date.    The  Justices  having  considered  the  com« 
plaint  by  A.  B.  against  C.  t>.,  with  the  execution  thereof,  and 
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proof  adduced,  or  admission  of  the  defender,  (€U  the  ease  may  he)y 
find  the  complaint  proven,  and  decern  the  defender  to  pay  to 
A.  B.,  the  private  complainer,  the  sum  of  in  name  of 

damages,  and  the  sum  of  of  expenses  of  process.     And 

decern  and  ordain  him  to  pay  the  said  sum  within  eight  days 
from  this  date ;  and  ^liog  of  his  doing  so,  grant  warrant  for  im-» 
prisoning  him  in  the  county  jail,  ay  and  until  he  makes  payment 
of  the  sums  above  mentioned ;  and  grant  warrant  for  instant 
execution  by  arrestment,  and  for  poinding,  upon  a  charge  of 
fifteen  days,  after  the  same  is  duly  expired,  and  decern. 

If  the  action  is  at  the  instance  of  the  Procurator  Fiscal,  the 
decreet  will  run, — ^Fine  and  amerciate  C.  P.,  the  defender,  in 
thft  sum  of  payable  to  the  Procurator  Fiscal  of  coturt, 

for  the  public  interest,  and  expenses,  &c. 

If  the  Justices  think  it  necessary  to  bind  the  defender  to  keep 
the  peace,  they  shall  farther  decern  and  ordain  him  (within  a 
certain  space)  to  find  sufficient  caution,  acted  in  the  Justice  of 
Peace  court  books,  to  keep  the  peace  for  the  space  of 
mider  the  penalty  of  and  grant  warrant  to  imprison 

him  till  he  find  such  caution. 


18.  RECOGNIZANCE, 

Forme  Regarding* — {!.)  Recognizance  with  Sureties, 

Westnareland,     Be  it  remembered,  that  on  the  day 

of  in  the  year  of  the  reign  of  our  lord  George 

the  Third,  of  Great  Britain,  France,  and  Ireland,  king,  defender 
of  the  fiiith,  and  so  forth,  A.  O.  of  ,  in  the  oounty  afore- 

said, yeoman,  and  A.  S.  of  ,  in  the  county  aforesaid, 

tailor,  and  B.  S.  of  ,  in  the  county  aforesaid,  labourer, 

personally  came  before  me,  J.  P.  Esq.,  one  of  the  Justices  of  our 
said  lord  the  King,  assigned  to  keep  the  peace  in  the  said  county, 
and  acknowledged  themselves  to  owe  to  our  said  lord  the  king ; 
that  is  to  say,  the  said  A.  O.  the  sum  of  L.20,  and  the  said 
A.  S.  and  B.  S.  each  the  sum  of  L.IO  separately,  and  of  good 
and  lawful  money  of  Great  Britain,  to  be  made  and  levied  of 
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tbeir  goods  and  chattels,  lands  and  tenements  respectively,  to 
the  use  of  our  said  lord  the  King,  his  heirs  and  successors,  if 
the  said  A.  O.  shall  make  default  in  the  condition  hereon  in- 
indorsed,  (or,  hereunder  written.) 
Acknowledged  before  me, 

J.  P, 

(2.)  Recognizance  without  Sureties* 

Westmoreland,    Be  it  remembered,  that  on  the  day 

of  ,  in  the  year  of  the  reign  of  our  lord  George 

the  Third,  of  Great  Britain,  France,  and  Ireland,  king,  defender 
of  the  faith,  and  so  forth,  A.  O.  of  ,  in  the  said  county, 

yeoman,  personally  came  before  me,  J.  P.,  Esq.  one  of  the  Jus« 
tices  of  our  said  lord  the  King,  assigned  to  keep  the  peace  in 
the  said  county,  and  acknowledged  himself  to  owe  to  our  said 
lord  the  King,  L.IO,  of  good  and  lawful  money  of  Great  Britain, 
to  be  made  and  levied  of  his  goods  and  chattels,  lands  and  te- 
nements, to  the  use  of  our  said  lord  the  King,  his  heirs  and  suc- 
cessors, if  he  the  said  A.  O^  shall  fail  in  the  condition  under 
written  (or  indorsed.) 

J.  P. 

The  condition  of  the  above  written  {ofy  within  written)  re* 
cognizance  is  such,  that  if  the  above  bound  A.  O.  shall 
Then  the  said  recognizance  to  be  void,  or  else  remain  in  it& 
force. 

19.  REVIEW. 

Forms  Regarding, — (1.)  Appeal. 

I,  A.  B.,  considering  myself  aggrieved  by  a  judgment  proe 
nounced  upon  the  day  of  by  A,  B.  and  C.  D,, 

two  of  his  Majesty's  Justices  of  Peace  for  the  county  of 
in  the  action  pursued  at  the  instance  of  F.  Gl^  {or  as  the  eaati 
may  be)  against  me,  in  manner  set  forth  in  the  complaint  or  ac- 
tion, {as  the  case  may  be),  whereby  the  said  Justices  pronounced 
the  following  sentence,  {hete  take  down  the  sentence),  do  there- 
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fore  appeal  for  redress  to  the  ensuing  Quarter  Sessions  of  the 
county,  to  be  held  at  upon  the  first  Tuesday  of 

next  to  come,  and  that  for  the  reasons  following  (here  irueri  tiie 
ruuons  cf  appeal).  This  appeal  I  lodge  in  open  court,  (or  in 
the  clerk's  hands,  as  the  case  may  be),  offering  caution,  and 
serving  the  prosecutors  with  a  duplicate  thereof,  in  terms  of  law. 

If  the  appeal  is  taken  at  pronouncing  the  judgment,  there  is 
no  service  necessary.  The  service  may  be  done  by  a  constable, 
subjoining  to  the  instrument  of  appeal  as  follows  :  I  A.  B.,  con- 
stable, sefve  you  C.  D.  with  the  above  instrument  and  reasons 
of  appeal.    This  I  do  upon  this  day  years. 

Petitions  of  appeal  always  state  the  case  fully,  as  is  done  in 
reclaiming  petitions  to  other  courts. 

(2.)  Bond  of  Caution. 

I,  A.  S.,  bind  and  oblige  me,  my  heirs,  executors,  and  suc- 
oeasors,  as  cautioner  and  surety,  acted  in  the  Justice  of  Peace 
eoort-books  of  for  H.  I.,  that  he  shall  answer,  and 

abide  by  the  judgment  to  be  pronounced  by  the  ensuing  Quarter 
Session,  to  be  held  at  the  first  Tuesday  of 

next  to  come,  upon  hearing  the  appeal  taken  by  him  against  a 
sentence  pronounced  by  A.  B.  and  C.  D.  two  of  his  Majesty's 
Justices  of  Peace  for  the  said  county,  upon  the  day  of 

last  past,  in  the  action  pursued  at  the  instance  of  F.  G. 
against  him ;  and  also  that  the  said  H.  I.  shall  make  payment 
to  the  said  F.  G.  of  whatever  expenses  the  said  Quarter  Session 
shall  modify  in  case  of  wrongous  appellation ;  and  the  said  H.  I. 
binds  and  obliges  him,  his  heirs  and  successors,  for  his  cau- 
tioner's relief  in  the  premises.  And  we  consent  to  the  registra- 
tion hereof  Jn  the  said  Justice  of  Peace  court-books,  or  others 
competent,  that  letters  of  homing,  and  all  other  execution  ne- 
cessary, may  pass  hereon  in  form  as  effeirs ;  and  for  that  effect, 
we  constitute  our  procurators,  &c.     In  witness  whereof, 

thesejpresents  (written  upon  this  and  the  preceding  page  by 
L.  M.)  are  subscribed  by  us  at  the  day  of 

before  these  witnesses. 
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20.     SERVANT. 

Forrm  Regarding. — (1.)  Claim  for  Wages. 

Unto  the  honourable  his  Majesty's  Justices  of  the  Peace  for 
the  county  of 

The  petition  of  A.  B.  {design  him,) 

Humbly  sheweth, 

That  the  petitioner  was  engaged  to  serve  C.  D.  (design  him) 
for  half  a-year  from  Whitsunday  last,  at  the  wages  of 
pounds  sterling  for  that  time,  payable  at  Martinmas  next;  but 
that  the  said  C.  D.  dismissed  the  petitioner  from  his  service  on 
without  cause,  and  refuses  to  pay  him  wages  for  the 
said  half  year,  and  reasonable  board  during  the  period  of  bis 
engagement  unexpired  when  he  was  so  dismissed. 

May  it  therefore  please  your  Honours  to  ordain  the  said 
C.  D.  to  make  payment  to  the  petitioner  of  the  said 
sum  of  for  wages,  of  the  sum  of  for 

board,  being  shillings  per  week  of  the  period  un- 

expired of  his  service  when  so  dismissed,  and  of  the  sum 
of  or  other  fit  sum  of  expenses;  and  to  grant 

warrant  for  poinding  and  arrestment  for  recovery  of  the 
same. 

A.B. 

When  tJie  proof  is  to  be  taken  on  commission^  the  court  in  their 
interlocutor,  grant  commission  to  to  take  the  said 

))roof  any  lawful  day  between  this  date  and  ,  to  be  then 

reported ;  each  party  giving  days'  notice  to  the  other 

of  his  proceeding  to  lead  his  proof;  or  the  court  appoint  a  diet 
for  the  commissioner  leading  the  proof  It  may  be  reported  in  the 
form  under  commission. 

(2.)  Judgment  on  Claim. 
Place  and  date.    The  Justices  having  considered  the  above 
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petition,  answers  thereto,  replies  and  proof  adduced,  (or  as  the 
ease  may  he)  find  the  said  C.  D.  liable  to  the  s  lid  A.  B.  in  the 
sums  of  of  wages,  of  board,  and  of 

expenses  of  process ;  ordain  him  to  make  payment  thereof,  and 
decern ;  and  grant  warrant  for  instant  execution  by  arrestment, 
and  for  poinding  upon  a  charge  of  fifteen  days. 

G*  H*,  •/•  jP* 

21.    SMALL  DEBT  ACT. 

Forms  Regarding. — (1.)  Fees  allowed  bg  the  Act* 

Clerk's  Fees. 

s.    d. 

Complaint  warrant  to  cite 0    6 

Copy  for  service         •        .         •        •         •        .        .06 
Entering  into  procedure  book  .        .        .        .06 

For  defender's  appearance  •        •        .        .        .06 

For  every  oath  of  party 10 

For  every  oath  of  witness  0    4 

Decree  and  warrant  of  execution        .         .        .        .06 

Warrant  de  novo 0    4 

Rehearing           .         .        .        *        .        •        •        .16 
For  inspection  of  book 0    6 

Constables  Fees  including  Assistants. 

Citation  and  execution 0  4 

Execution  of  arrestment 0  6 

Ditto  of  Poinding 3  0 

Sale 2  0 

Imprisonment             3  0 

Travelling  expenses  per  mile,  constable        .        .        .04 

Assistants,  each 0  3 

Crgej's  Fees. 
For  calling 0     1 
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N.  B, — The  Justices  strictly  enforce  the  provision  of  the 
act  which  requires  a  copy  of  the  account,  document  of  debt,  or 
state  of  the  demand,  to  be  delivered  to  the  defender,  at  the 
time  he  is  summoned. 

(2.)    Complaint. 

Unto  the  honourable  his  Majesty's  Justices  of  the  Peace  for 
the  shire  of 

Complains,  That  owing  the  complainer 

the  sum  of  which  refuses  to  pay  unless 

compelled :  Therefore  the  said  defender  ought*and 

should  be  decerned  and  ordained  to  make  payment  ta  the^com- 
plainer  of  the  aforesaid  sum  of  with  expenses. 

At  the  day  of  the  Clerk  of  Peace 

for  the  shire  of  grants  warrant  for  summoning  the 

said  defender  to  compear  before  the  Justices  of  the  Peace  for 
the  said  shire  at  ,  in  the  Court  House  thereof  upon 

the  day  of  at  o'clock, 

to  answer  at  the  instance  of  the  said  complainer ;  and  appoints 
a  copy  of  the  account  pursued  for,  document  of  debt,  or  state 
of  the  demand,  to  be  delivered  to  the  defender  along  with  the 
citation  ;  also  grants  warrant  for  citing  witnesses  for  both  par- 
ties to  compear  at  same  place  and  date,  to  give  evidence  in  the 
said  matter.  C.  D.,  Chfh. 

Upon  the  day  of  one  thousand  eight  hun- 

dred and  I  constable,  summoned  the  above 

designed  to  compear  before  his  Majesty's  Justices  of 

the  Peace,  time  and  place  above  mentioned^  to  answer  at  the 
instance  of  the  complainer,  with  certification  that 
will  otherwise  be  held  as  confessing  the  debt    This  I  did  by 
a  full  copy  of  the  before  complaint  and  warrant,  with 
a  short  copy  of  citation  thereto  subjoined. 

A.  B.,  CamiaUe. 

At  the  day  of  one  thousand  eight 
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hundred  and  years,  the  which  day  his  Majesty's  Jus- 

tices of  the  Peace  for  the  county  of  found  and  hereby 

find  the  within  designed  defender  liable  to  the  dso 

within  designed  pursuer,  in  the  sum  of 

with  of  expenses,  as  herein  below  marked  and  decerned 

and  ordained,  and  hereby  decern  and  ordain  instant  execution 
by  arrestment,  and  also  execution  to  pass  hereon  by  poinding 
and  imprisonment  after  free  days. 

C-  D.,  Clerk. 


22.    SOLDIERS. 


FOBBIS  REGARDING. 


(L)  QMeHkmi  to  hejmt  tqnratdy  ky  the  JutiUse  to  a  RecndL 

EnJUMngfor  UklimUed  Service. 

1.  What  is  your  name  ? 

2.  In  what  parish,  and  in  or  near  what  town,  and  in  what 
ooimty,  were  you  bom? 

S.  What  is  your  age? 

4.  What  is  your  trade  or  calling  ? 

5.  Are  you  an  apprentice  ? 

6.  Are  you  married  ? 

7.  Are  you  ruptured  or  lame.;  have  you  ever  been  subject  to 
fits ;  or  have  you  any  disability  or  disorder  which  impedes  the 
firee  use  of  your  limbs,  or  unfits  you  for  ordiuary  labour  ? 

8.  Are  yon  willing  to  be  attested  to  serve  in  the 
T^;iment  of  until  you  shall  l^ally  be  discharged? 

9.  On  what  day  and  by  whom  were  you  enlisted  ? 

10.  For  vdiat  bounty  did  you  enlist  ? 

11.  Do  you  now  belong  to  the  militia? 

12.  Do  you  belong  to  any  other  regiment,  or  to  the  marines, 
ordnance,  or  navy  ? 

Id.  Have  you  ever  served  in  the  army,  marines,  ordnance,  or 
navy? 
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Note — The  Justice  is  directed,  in  putting  the  eleventh  ques- 
tion to  the  recruit,  and  before  he  receives  his  answer,  distinctly 
to  apprize  the  recruit,  that  if  he  belongs  to  the  militia,  and  de- 
nies the  fact,  he  is  liable  to  six  months  imprisonment. 

Enlisting  for  Limited  Service. 

The  preceding  questions  to  be  put  by  the  Justice,  except  ques- 
tion 8,  which  is  to  be  as  follows : 
8.  Are  you  willing  to  be  attested  to  serve  in  the 
regiment  of  for  the  period  of  (this  blank 

to  bejillcd  up  by  the  Justice  with  seven  years  for  ir^antry^  ten 
years  for  cavalry,  and  twelve  years  for  the  artillery,  iftheper^ 
son  enlisted  is  of  the  age  of  eighteen  years  or  upwards  ;  hut  if 
under  the  age  of  eighteen  years,  then  the  difference  between  his 
age  and  eighteen  to  be  added  to  such  seven,  ten,  or  twelve  years, 
as  the  case  may  be,)  years,  provided  his  Majesty  should  for  so 
long  require  your  service,  and  also  for  such  further  term,  not 
exceeding  six  months,  as  shall  be  directed  by  the  commanding 
oilieer  on  any  foreign  station,  and  not  exceeding  three  years,  as 
shall  be  directed  by  any  proclamation  of  his  Majesty,  such  addi- 
tional period,  in  the  latter  case,  to  determine  whenever  six 
months  of  continued  peace,  to  be  reckoned  from  the  ratification 
of  any  definitive  treaty,  shall  have  elapsed  subsequent  to  the 
cx])iration  of  the  said  (seven,  ten,  or  twelve,  as  the  case  may  be,) 
years  ? 

Enlisting  for  either  his  Majesti/s  or  the  East  India  Compamfs 

Service, 

Question  8  is  to  be  put  by  the  Justice  as  follows : 
8.  Are  you  willing  to  be  attested  to  serve  in  his  Miyesty's 
army,  or  in  the  forces  of  the  United  Company  of  Merchants 
trading  to  the  East  Indies,  according  as  his  Majesty  shall  think 
fit  to  order,  until  you  shall  be  duly  and  legally  discharged  ? 

Enlisting  for  Hie  East  India  Companj/s  Service. 

Question  8  to  be  put  by  the  Justice  as  follows : 
8.  Are  you  willing  to  be  attested  to  serve  the  United  Com- 
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puiy  of  Merchants  trading  to  the  Bast  Indies^  antil  you  shall  be 
l^ially  discharged?  (Or  if  the  Recruit  enlists  for  Kmiied  Ser- 
vice  then  insert^  for  the  period  of  Twelve  Years,  (if  the  Person 
emUsOng  is  of  the  age  of  eighteen  gears  or  upwards^  but  if 
under  eighteen  gears,  then  the  difference  between  his  age  and 
to  be  added  to  such  twelve  years,  as  the  case  mag  be,  and 
to  be  inserted  instead  of  twelve  gears,)  provided  the 
said  United  Company  should  so  long  require  your  Service  ? 

(2.)  Gath  to  be  taken  bg  a  Recruit  enlisting  for  unlimited  or 

limited  Service. 

I  do  make  oath,  that  the  above  questions  have 

been  separately  put  to  me ;  that  the  answers  thereto  have  been 
read  over  to  me ;  and  that  they  are  the  same  that  I  gave,  and 
are  true. 

I  do  also  make  oath,  that  I  will  be  faithful  and  bear  true  alle- 
giance to  his  Majesty,  his  heirs  and  successors,  and  that  I  will, 
as  in  duty  bound,  honestly  and  faithfully  defend  his  Majesty, 
his  heirs  and  successors,  in  person,  crown,  and  dignity,  against 
all  enemies,  and  wUl  obsarve  and  obey  all  orders  of  his  Majesty, 
bis  heirs  and  successors,  and  of  the  generab  and  officers  set  over 

me.  So  help  me  God. 

Witness  my  hand 

Signature  of  Recruit. 

Witness  present. 

Sworn  before  me  at  this 

day  of  one  thousand  eight 

hundred  and 

Signature  of  Justice , 


If  enlisting  for  either  his  Majesties  or  the  JEast  India  Compang's 
Service,  the  following  addition  is  to  be  made  to  the  foregoing 
oath. 

And  that  if  his  Majesty,  his  heirs  or  successors,  shall  please  to 
appoint  me  to  ^erve  in  the  forces  of  the  United  Company  of 
Merchants  of  England  trading  to  the  Etut  Indies,  then  I  swear, 
that  I  will  also  be  true  to  the  said  United  Company,  and  will 
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duly  observe  and  obey  all  their  orders,  and  the  orders  of  their 
generals  and  officers  who  shall  be  lawfully  set  over  me. 

If  enlisting  for  the  East  India  Company's  Service,  the  following 

is  to  be  added  to  the  Oath. 

And  that  I  will  also  be  true  to  the  said  United  Company,  and 
will  duly  observe  and  obey  all  their  orders  and  the  orders  of 
their  generals  and  officers  who  shall  be  lawfully  set  over  me. 

(3.)  Certificate  to  be  given  by  the  Justice. 

Description  of 
Age,  apparently 

Height  Feet  Inches; 

Complexion, 
Eyes, 
Hair, 

Any  distinctive  mark. 

To  wit. 
I  one  of  his  Majesty's  Justices  of  the  Peace  of 

do  hereby  certify,  that  the  above  is  the  description  of  the  re- 
cruit and  in  my  presence  all  the  foregoing  questions 
were  put  to  the  said  ;  that  the  answers  written  oppo- 
site to  them  are  those  which  he  gave  to  me ;  and  that  the  first 
and  second  articles  of  the  second  section  of  the  articles  of  war 
were  read  over  to  him;  that  he  took  the  oath  of  all^^ance  and 
fidelity  ;  that  he  received  the  sum  of  on  being  at- 
tested this  day ;  and  that  I  have  given  him  a  duplicate  of  this 
certificate,  signed  with  my  name. 

Signature  of  the  Justioe. 

(4)  Form  of  Oath  to  be  taken  by  a  Master  whom  Apprtnike 

has  absconded. 

I  of  do  make  oath,  that  I  am  by 

trade  a  ,  and  that  was  boimd  to  serve  as  an 

apprentice  to  me  in  the  said  trade,  by  indenture  dated  the 
day  of  for  the  term  of  years ;  and  that  the 

said  did  on  or  about  the  day  of  abscond 
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and  quit  my  service  without  my  consent ;  and  that  to  the  best  of 
my  knowledge  and  belief  the  said  is  aged  about 

years.     Witness  my  hand  at  the  day  of 

One  thousand  eight  hundred  and 
Sworn  before  me  at  this 

day  of  One  thousand 

eight  hundred  and 

(5.)  Form  qfJuMtia^s  Certificate  to  be  given  to  the  Master 

of  an  Apprentice, 

To  wit. 
I9  one  of  his  Majesty's  Justices  of  the  Peace 

<rf  certify,  That  of  came  be- 

lore  me  at  the  day  of  one 

thoasand  eight  hundred  and  ,  and  made  oath  that  he 

was  by  trade  a  ,  and  that  was  bound  to 

senre  as  an  apprentice  to  him  in  the  ssud  trade,  by  indenture 
dated  the  day  of  for  the  term  of 

years ;  and  that  the  said  apprentice  did  on  or  about  the 
day  of  abscond  and  quit  the  service  of  the  said 

without  his  consent,  and  that  to  the  best  of  his 
knowledge  and  belief  the  said  apprentice  is  aged  about 


(6.)  Form  if  Oath  €f  Attestation  of  a  Commissary's  Accounts. 

I,  do  hereby  make  oath,  That  I  have  not  applied 

any  money,  or  stores,  or  supplies,  under  my  care  or  distribution, 
to  my  own  use,  or  to  the  private  use  of  any  other  person,  by 
way  of  loan  to  such  person  or  otherwise,  or  in  any  manner  ap- 
plied them,  or  knowingly  permitted  them  to  be  applied,  to  any 
other  than  public  purposes,  according  to  the  duty  of  my  office. 
Sworn  before  me  by  the  within  named 
thb  day  of 

Justice  of  the  Peace  for  the  County  cf 
,  or  Commander  in  Chief  or 
second  in    Command,  et  caetera,  the 
army  serving  in  et  caetera, 

(as  the  case  may  be.) 
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Whether  the  Pri- 
soner confessed 
before  the  Ma- 
gistrate  that  he 
is  a  Deserter. 

Particulars  of  the 
Evidence  upon 
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soner   is  com- 
mitted. 

Name,  Occupa- 
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23.  STAGE  CARRIAGES,  POST  HORSES,  &c. 

FORMS  RBOARDINO. 

(1.)  Form  of  a  Warrant  of  Distress  for  the  Recovery  of  Stage 

Carriage  DiUies. 

To  A.  B.  of,  &c. 
Whbrbas  a  licence  (or  licences)  hath  (or  have)  been  grant- 
edy  under  the  provisions  of  the  Statute  in  that  behalf  made, 
to  C.  D.  of,  &e.  to  keep,  use,  and  employ  a  stage  carriage 
(or  stage  carriages),  with  plates  numbered  respecnvely  {here 
^pedfy  ^  number  or  numbers  of  the  plates  appertaining  to  the 
Ueenee  or  licences  granted  to  C.  D. :)  And  whereas  the  said 
C.  D.  hath  made  default  in  payment  of  the  sum  of  for 

the  duty  which  hath  become  due  and  payable  to  his  Majesty  in 
respect  of  such  licence  (or  licences)  between  the  day 

of  and  the  day  of  contrary  to  the 

Statute  in  that  case  made  and  provided  ;  therefore  we 

and  esquires,  two  of  the  Commissioners  of 

Stamps,  do  hereby  authorise  and  direct  you  to  distrain  the  said 
C.  D.  by  his  goods  and  chattels,  and  also  to  seize  and  take  all 
or  any  of  the  carriages,  horses,  harness,  and  other  things  made 
subject  aud  liable  to  the  said  duty  by  the  Statute  in  that  behalf, 
and  to  levy  thereon  the  said  sum  of  being  the  amount 

of  such  duty  so  due  and  payable  as  afore:«aid  ;  and  if  within  the 
space  of  five  days  next  after  taking  such  distress  the  said  sura  of 

together  with  the  reasonable  costs  and  charges  of 
taking  and  keeping  such  distress,  shall  not  be  paid,  then  we  do 
hereby  order  and  direct  that  you  shall  sell  aud  dispose  of  the 
said  goods  and  chattels,  carriages,  horses,  harness,  and  other 
things  which  shall  be  so  distrained,  seized,  and  taken,  and  that 
you  shall  levy  and  raise  thereout  the  said  sum  of  and 

all  reasonable  costs  and  charges  of  taking,  keeping,  and  selling 
«uch  distress,  rendering  the  overplus  (if  any)  to  the  owner  of 
the  said  goods  and  chattels ;  and  you  are  to  certify  to  the  Qom-* 
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missioners  of  Stamps  what  you  shall  have  done  by  virtue  of  this 
our  warrant     Given  under  our  hands  and  seals  this 
day  of 

(2.)  Form  of  Complaint  whereon  tofcvnd  a  Warrant  {^Distress 
for  Recovery  of  Duties  on  Horses  lei  for  Hire. 

County  {or  as  the  case  may  ht^  of  to  wit. 

Be  it  remembered,  That  on  this  day  of 

in  the  year  of  our  Lord  at  in  the 

of  A.  B.,  an  officer  of  stamp  duties,  (or 

a  collector  or  fanner  of  the  duties  on  horses  let  for  bire,  as  the 
case  may  be,)  complaineth  to  me,  C.  D.,  Esq.,  one  of  bis  Ma- 
jesty's Justices  of  the  Peace  for  the  said  that  E.  0. 
of,  &c.  being  liable,  under  the  provisiona  of  the 
Statute  in  that  behalf  made,  to  account  for  and  pay  cmrtain  duty 
granted  to  his  Majesty  by  the  said  Statute  for  and  in  respect  of 
divers  horses  let  for  hire  by  the  said  £.  O.,  in  the  said 
of  hath  neglected  to  account  for  and  pay  to  the  pro- 
per collector  or  officer  appointed  to  receive  suck  duty,  accord- 
ing to  the  directions  of  the  said  Statute^  the  sum  of 
due  and  owin^  from  the  said  E.  O.  to  his  said  Miyesty  (or  to 
the  said  A.  B^  or  to  G.  H.,  his  Miyesty's  ftumer  of  the  said 
duties,  if  the  case  be  so,)  for  such  duty  as  aforesaid;  and  there- 
upon the  said  A.  B.  prayeth  of  me,  the  said  Justice,  that  the 
said  E.  O.  may  be  summoned  to  appear  and  show  cause,,  if  any 
he  have,  why,  upon  due  proof  being  made  of  the  sum  due  and 
owing  from  him  for  such  duty  as  aforesaid,  a  warrant  of  distress 
should  not  be  granted  for  recovery  thereof^  pursuant  to  the 
directions  of  the  said  statutei. 

Taken  aud  received  by  me  the  day 
and  year  first  above  written* 

(3.)  Form  of  a  Summons  on  the  Foregoing  Con^MnL 

County  (or  as  the  case  may  he,}  of  to  wit«. 

To  E.  O.  of,  &c. 

Whereas  complaint  hath  been  made  unto  me,  C.  D.,  Esq* 
one  of  his  Majesty's  Justices  of  the  Peace  for  the 
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of  that  yoa,  being  liable,  under  the  provisions  of  the 

•Statute  in  that  behalf  made,  to  account  for  and  pay  certain  duty 
granted  to  his  Majesty  by  the  said  Statute  for  and  in  respect  of 
dhrers  horses  let  for  hire  by  you  in  the  said  have  ne- 

^ected  to  account  for  and  pay  to  the  proper  collector  or  officer 
iqppointed  to  receive  such  duty,  according  to  the  directions  of 
the  said  Statute,  the  sum  of  due  and  owing  firom  you 

to  his  said  Majesty  (or  to  A.  B.  his  Majesty's  former  of  the  said 
duties)  for  such  duty  as  aforesaid :  These  are  therefore  to  sum- 
mon  yoa  to  be  and  appear  at  in  the  said 

OQ  the  day  of  at  the  hour  of 

in  the  noon  of  the  same  day,  before  me  the  said  Justice, 

or  before  such  other  of  his  Majesty's  Justices  of  the  Peace  for 
the  said  as  shall  be  then  present,  in  order  that  you 

may  show  causey  if  any  you  have,  why,  on  due  proof  being 
■lade  of  the  sum  of  money  due  and  owing  from  you  for  such 
daty  as  aforesaid,  a  warrant  of  distress  should  not  be  granted 
for  the  recovery  thereof,  pursuant  to  the  directions  of  the  said 
Statute;  and  if  you  foil  to  appear  accordingly,  such  proceedings 
will  be  taken  as  if  you  had  appeared  and  had  not  shown  any 
flofficient  cause  why  such  warrant  should  not  be  granted. 
Given  under  my  hand  and  seal,  this  day  of 

(4.)  Fcrm  of  a  Warrant  of  Distress  founded  on  the  foregoing 

Complaint, 

County  (or  as  the  case  may  6e,)  of  to  wit 

To  the  constable  of  (or  to  C.  D.  of,  &c.  as  the  case 

may  he.) 

Whereas  complaint  hath  been  made  that  E.  O.  of,  &c. 

being  liable,  under  the  provisions  of  the  Statute 
in  that  behalf  made,  to  account  for  and  pay  certain  duty  granted 
to  his  Majesty  by  the  said  Statute  for  and  in  respect  of  divers 
horses  let  for  hire  by  the  said  £.  O.  in  the  said  of 

hath  neglected  to  account  for  and  pay  to  the  pro- 
per collector  or  officer  appointed  to  receive  such  duty,  accord- 
ing to  the  directions  of  the  said  Statute,  the  sum  of 
due  and  owing  from  the  said  £.  O.  to  bis  said  Majesty  (or  to 

2h 
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A.  6.  his  Majesty's  farmer  of  the  said  duties)"fbr  such  duty  as 
aforesaid :  And  whereas  the  said  £.  O.  hath  been  duly  sum- 
moned, and  due  proof  hath  been  made  on  oath  before  me  that 
the  sum  of  is  due  and  owing  from  the  said  E.  0*  for 

such  duty  as  aforesaid,  and  that  he  hath  neglected  to  pay  the 
same :  Therefore  I  command  you  to  distrain  the  said  £•  Q.  by 
his  goods  and  chattels,  and  also  to  seize  and  take  all  or  any  of 
the  carriages,  horses,  harness,  and  other  things  made  subject 
and  liable  to  the  said  duty  by  the  Statute  in  that  behalf,  and  to 
levy  thereon  the  said  last-mentioned  sum,  being  the  amount  of 
such  duty  due  as  aforesaid,  and  also  the  further  sum  of 
for  the  costs,  charges,  and  expenses  of  proceeding  for  and  ob« 
taining  this  warrant,  and  of  the  proceedings  incident  and  relating 
thereto,  making  together  the  sum  of  and  if  within  the 

space  of  five  days  next  after  the  taking  of  such  distress  the  said 
sum  of  together  with  the  reasonable  costs  and  charges 

of  taking  and  keeping  such  distress,  shall  not  be  paid,  then  I 
do  hereby  order  and  direct  that  you  shall  sell  and  dispose  of 
the  said  goods  and  chattels  which  shall  be  so  distrained,  seized, 
and  taken,  and  that  you  shall  levy  and  raise  thereout  the  said  sum 
of  and  all  seasonable  costs  and  charges  of  taking,  keep- 

ing, and  selling  such  distress,  rendering  the  overplus  (if  any) 
to  the  owner  of  the  said  goods  and  chattels  ;  and  you  are  to 
certify  to  me  what  you  shall  have  done  by  virtue  of  this  my 
warrant 

Given  under  my  hand  and  seal,  this  day  of 

(Signed) 

One  of  his  Majesty's  Justices  of  the  Peace 
for  the  said  of 

(5.)  Form  of  a  Warrant  of  Commitment  for  Wantof  mfficieni 
Distressy  founded  on  the  foregoing  Complaint 

County  (or,  as  the  case  may  6e,)  of  to  wit. 

To  the  constable  of  in  the  of 

and  also  to  the  keeper  of  the  common  jail  (or  house  of  correo* 
tion)  at  in  the  said 

Whereas  complaint  was  made  that  E.  O^  of^  &c. 
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being  liable,  under  the  provisions  of  the  Statute  in  that 
behalf  made,  to  account  for  and  pay  certain  duty  granted  to  his 
'Mi^csty  by  the  said  Statute  for  and  in  respect  of  divers  horses 
let  for  hire  by  the  said  £.  O.  in  the   said  of 

had  refused  and  neglected  to  account  for  and  pay  to  the  proper 
collector  or  officer  appointed  to  receive  such  duty,  according 
to  the  directions  of  the  said  Statute,  the  sum  of  due 

and  owing  from  the  said  £.  O.  to  his  said  Majesty,  (or  to  A.  B. 
hn  Msyesty's  farmer  of  the  said  duties)  fur  such  duty  as  afore- 
said:  And  whereas  the  said  E.  O.  was  duly  summoned,  and  due 
proof  was  made  on  oath  that  the  sum  of  was  due  and 

owing  from  the  said  E.  O.  for  such  duty  as  aforesaid,  and  that 
he  had  neglected  to  pay  the  same :  And  whereas  a  warra  t  has 
been  issued,  directed  to  C.  D.  of  commanding  him  by  dis- 

tress and  sale  of  the  goods  and  chattels  made  subject  and  liable  to 
tiiesaid  doty  by  the  Statute  in  that  behalf,  to  levy  the  said  last 
mentioned  sum,  being  the  amount  of  such  duty  as  aforesaid  due 
and  owing  from  the  said  E.  O^  and  also  the  further  sum  of 
for  the  costs,  charges,  and  expenses  of  proceeding  for 
and  obtaining  the  said  warrant,  and  of  the  proceedings  incident 
and  relating  thereto,  making  together  the  sum  of  and 

it  BOW  appearing  to  me,  by  the  oath  of  the  said  C.  D*,  that  no 
anffieieat  distress  can  be  found  whereon  to  levy  the  said  duty, 
costs,  and  charges  (or,  in  case  an  insufficient  distress  shall  have 
been  taken :  And  whereas  the  said  C.  D.  hath  certified  to  me 
that  he  hath,  under  the  said  warrant,  levied  and  raised  the  sum 
of  only,  and  it  now  appearing  to  me,  by  the  oath  of  the 

said  C.  D^  that  no  sufficient  distress  can  be  found  whereon  to 
levy  the  residue  of  the  said  duty,  costs,  and  charges) :  There- 
fore I  command  you,  the  said  constable  of  to  appre- 
hend and  take  the  said  E.  O^  and  safely  to  convey  him  to  the 
eommon  jail  (or  house  of  correction)  of  the  said  at 
in  the  said  and  there  to  deliver  him  to  the 
keeper  thereof,  together  with  this  warrant :  And  I  do  hereby 
command  you,  the  said  keeper,  to  receive  into  your  custody  in' 
the  said  jail  (or  house  of  covrection)  him  the  said  £.  O.,  and 
him  therein  safely  to  keep  until  the  said  sum  of                        or 
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until  the  sum  of  the  residue  of  the  said  duty,  costs, 

and  charges  remaining  after  deducting  the  said  sum  of 
so  levied  and.  raised  as  aforesaid,  shall  be  fully  paid  and  satis- 
fied.    Given  under  my  band  and  seal,  this  day 
of 

(Signed) 

One  of  his  Majesty's  Justices  of  the  Peace 
for  the  said  of 

(6.)  Form  of  an  Information  for  the  Recovery  of  a  Penalty 

under  this  Act, 

County  (or,  as  the  case  may  be,)  of  to  wit. 

Be  it  remembered.  That  on  the  day  of 

in  the  year  of  our  Lord  at  in  the 

of  A.  B.  of,  &c.  (or  A.  B.,  an  officer  of  stamp  duties, 

or  a  collector  or  farmer  of  the  duty  on  horses  let  for  hire,  as 
the  case  may  be,)  cometh  before  me,  C.  D.  Esq.,  one  of  his  Ma- 
jesty's Justices  of  the  Peace  for  the  said  and  in- 
formeth  me,  the  said  Justice,  that  E.  O.  of  heretofore, 
to  wit,  on  the  day  of  in  the  year  of  our 
Lord  at  in  the  said  did  (here  state 
the  offence,)  contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  whereby  the  said  E.  O.  hath  forfeited  for 
his  said  offence  the  sum  of 

Taken  and  received  by  me  the  day 
and  year  first  above  written. 

(7.)  Form  of  a  Summons  on  the  foregoing  InformaHon. 

County  (or  as  Hie  ca^se  may  be)  of  to  wit. 

To  E.  O.  of,  &c. 

Whereas  an  information  hath   been  exhibited  before  me, 

C.  D.  Esq.,  one  of  his  Majesty's  Justices  of  the  Peace  for  the 

of  charging  that  you,  the  above-named  E.  O., 

on  the  day  of  at  did  (here  state  the 

substance  of  the  charge  J  whereby  you  have  forfeited  the  sum  of 

:  These  are  therefore  to  require  you  personally,  to 
be  and  appear  before  me  the  said  Justice,  or  before  such  other 
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of  his  Majesty's  Justices  of  the  Peace  for  the  said  as 

shall  be  then  present  at  on  the  day  of 

at  the  hour  of  in  the  noon  of  the  same  day,  then 

and  there  to  answer  the  same  information,  and  to  make  your 
defence  thereto ;  and  if  you  fail  to  appear  accordingly,  such 
proceedings  will  be  taken  as  if  you  had  personally  appeared, 
and  had  not  made  any  defence  to  the  said  charge. 
Given  under  my  hand  and  seal,  this  day  of 

(8.)  Form  of  a  Conviction  on  the  foregoing  Injormatum. 

County  (or  as  the  case  may  he,)  of  to  wit. 

Be  it  remembered,  That  on  the  day  of 

at  C.  D.  of,  &c.  was  duly  convicted  before  me 

one  of  his  Majesty's  Justices  of  the  Peace  for 
in  pursuance  of  an  Act  passed  in  the  third  year  of  the  reign  of 
his  present  Majesty  King  William  the  Fourth,  intituled  "  An 
Act,"  &c.  {Title  of  this  Act,)  for  that  the  said  C.  D.  on  the 
day  of  did  (here  state  the  offence,  as  the 

case  may  happen  to  be,)  contrary  to  the  form  of  the  Statute  in 
that  case  made  and  provided ;  for  which  offence  I  do  adjudge 
that  the  said  C.  D.  hath  forfeited  the  sum  of  and  fif 

the  Justice  mitigate  the  penalty)  which  sum  of  I  do  here- 

by mitigate  to  the  sum  of  over  and  above  the  sum  of 

for  the  costs  and  charges  of  £.  F.,  the  informer,  in 
prosecuting  this  conviction. 

Given  under  my  hand  and  seal,  the  day  of 

(9.)  Form  of  a  Warrant  of  Distress,  founded  on  the 

foregoing  Conviction, 

County  (or  as  the  case  may  be)  of  to  wit. 

To  the  Constable  of  in  the  of 

Whereas  E.  O.  of,  &c.  has  been  duly  convicted  of  a  cer- 
tain offence,  for  that  (here  state  the  offence,  as  in  the  conviction) 
whereby  he  hath  forfeited  the  sum  of  fand  in 

case  of  mitigation,  which  hath  been  mitigated  to  the  sum  of 
),  over  and  above  the  reasonable  costs  and  charges  of 
the  informer,  allowed  and  assessed  at  the  sum  of 
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Therefore  I  command  you  to  levy  the  said  sum  of 
and  also  the  said  sum  of  for  the  costs  and  charges 

aforesaid,  making  together  the  sum  of  by  distraining 

the  goods  and  chattels  of  the  said  £.  O.,  and  by  seizing  and 
taking  all  or  any  of  the  carriages,  horses,  harness,  and  other 
things  made  subject  and  liable  by  the  Statute  in  that  behalf  to 
be  seized  and  taken,  to  satisfy  the  penalty,  costs,  and  charges 
aforesaid ;  and  if,  within  the  space  of  five  days  next  after  such 
distress  taken,  the  said  sum  of  together  with  the  rea- 

sonable costs  and  charges  of  taking  and  keeping  such  distress, 
shall  not  be  paid,  then  I  order  and  direct  that  you  shall  sell  and 
dispose  of  the  said  goods  and  chattels  which  shall  be  so  dis- 
trained, seized,  and  taken  as  aforesaid,  and  shall  levy  and  raise 
thereout  the  said  sum  of  and  all  reasonable  costs  and 

charges  of  taking,  and  keeping,  and  selling  such  distress,  render- 
ing the  overplus,  if  any,  to  the  owner  of  the  said  goods  and 
chattels ;  and  you  arc  to  certify  to  me  what  you  shall  have  done 
by  virtue  of  this  my  warrant. 

Given  under  my  hand  and  seal,  the  day  of 

(Signed) 

One  of  his  Majesty  s  Justices  of  the  Peace 
for  the  said  of 

(10.)  Forin  of  a  Warrant  of  Commitment  for  want  of  a  sufficient 
Distress  founded  on  the  foregoing  Conviction. 

County  (or  as  the  case  may  be,)  of  to  wit 

To  the  constable  of  and  to  the  keeper  of  the  com- 

mon jail  (or  house  of  correction)  at  in  the  said 

Whereas  E.  O.  of,  &c.  has  been  duly  convicted  of  a  cer- 
tain offence,  for  that  (here  state  the  offence  tuinthe  convutumi) 
whereby  he  hath  forfeited  the  sum  of  {and  m  coie  cf 

mitigation,  which  hath  been  mitigated  to  the  sum  of  ,) 

over  and  above  the  reasonable  costs  and  charges  of  the  in- 
former, allowed  and  assessed  at  the  sum  of  making 
together  the  sum  of  And  whereas  it  has  been  daly 
made  to  appear  to  me  that  no  sufficient  distress  can  be  found 
whereon  to  levy  the  said  sum  of                         Therefore  I  com- 
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maud  you,  the  constable  of  to  apprebend  and  take 

the  said  £.  O.,  and  safely  to  conrey  him  to  the  common  jail 
(or  house  of  correction)  at  in  the  of 

and  there  to  deliver  him  to  the  keeper  thereof  together  with 
this  warrant :  And  I  do  hereby  command  you  the  said  keeper; 
to  receive  into  your  custody  in  the  said  jail  (or  house  of  cor- 
rection) him  the  said  £•  O^  and  him  therein  safely  to  keep  fi>r 
the  space  of  unless  the  said  sum  of  shall 

be  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  of 

(Signed) 

One  of  his  Majesty's  Justices  of  the  Peace 
for  the  said  of 


24.   SURETY  RESPECTING  CONDUCT. 

FORMS  REGARDING  LAWBORROWS. 

(1.)  Form  of  a  Petition  for  Lawhorrows. 

That  the  petitioner  has  just  cause  to  dread  barm  to  himself 
£unily,  and  effects,  from  ,  he  having  threatened  to 

maltreat  the   petitioner,  (or  as  the  case  may  be,)  as  to  which  the 
petitioner  is  ready  to  make  oath. 

May  it  therefore  please  your  Honours,  to  take  the  peti- 
tioner s  oath  on  the  facts  above  stated,  and  thereafter 
to  grant  warrant  to  your  coustables,  to  search  for,  seize, 
and  apprehend,  the  person  of  the  said  com- 

plained upon,  and  to  commit  him  prisoner  within  the  tol- 
booth  of  therein  to  remain,  ay  and  until  he 

finds  sufficient  caution  in  lawborrows  acted  in  the  Jus- 
tice of  Peace  court  books,  that  he  shall  harmless  and 
scaithless  keep  the  petitioner,  his  family  and  effects,  in 
time  coming,  under  such  penalty  as  your  Honours  shcdl 
be  pleased  to  modify. 

According  to  Justice,  &c. 
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(2.)  Oath. 
Place  and  date.      Compeared  the  petitioner ;  who  being  so- 
lemnly sworn,  depones,  that  he  dreads  bodily  harm,  injury,  and 
oppression,  from  the  within  designed  .     And  this  is 

truth,  as  he  shall  answer  to  God. 

(3.)  Interlocutor, 

The  Justice  having  considered  the  petition,  and  above  oath, 
grants  warrant  to  the  constables  of  court,  to  intimate  the  said 
petition,  deliverance  thereon,  oath  above  emitted,  and  this  in- 
terlocutor, to  the  said  complained  upon ;  and  ordains 
him,  within  forty-eight  hours  after  intimation,  to  find  sufficient 
caution  acted  in  the  Justice  of  Peace  court  books  of 
that  he  shall  keep  the  above  petitioner,  his  wife,  bairns, 
and  haill  dependents,  harmless  and  scaithless  in  their  bodies, 
lands,  and  goods,   in  all  time  coming,  under  the  penalty  of 
sterling ;  and  failing  of  his  doing  so,  and  the  same 
being  certified  by  the  clerk  of  court,  grants  warrant  to  consta- 
bles to  seek,  search  for,  seize,  and  apprehend,  the  person  of  the 
within  designed                          ,  and  commit  him  prisoner  to  the 
tolbooth  of                            ,  therein  to  remain,  ay  and  until  he 
finds  such  caution  ;  requiring  the  magistrates  thereof,  and  keep- 
ers of  their  jail,  to  receive,  detain,  and  liberate  him  accordingly. 

(4.)  Bond. 

I,  A.  B.,  as  cautioner  and  surety  acted  in  the  Justice  of  Peace 
court  books  of  the  county  of  ,  for  C.  D.,  bind  and 

oblige  myself,  my  heirs,  executors,  and  successors,  that  C.  D. 
shall  harmless]  and  Tscaithless  keep  £.  F.,  his  wife,  bairns,  and 
haill  dependents,  in  their  bodies,  lands,  and  goods,  and  good 
name  and  reputation,  in  all  time  coming,  and  that  under  the 
penalty  of  sterling,  agreeable  to  a  sentence  of  law- 

borrows  pronounced  upon  the  day  of  by  A. 

B.,  one  of  his  Majesty's  Justices  of  the  Peace  of  the  said  county ; 
and  1  consent  to  the  registration  hereof  in  the  said  Justice  of 
Peace  court  books,  that  all  diligence  necessary  may  pass  hereon 
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iQ  form  as  effeirs :  and  for  that  effect  I  constitute  my 

procaratorsy"  &c  &c 

(5.)  Certificate. 

I,  A*  B.,  Justice  of  Peace  clerk  for  the  district  of 
do  hereby  certify,  that  C.  D.  has  lodged  with  me  a  sufficient 
bond  of  caution  in  lawborrows,  in  terms  of  the  judgment  pro- 
nounced by  £•  F.,  one  of  his  Majesty *s  Justices  of  Peace  for 
the  county  of  ,  upon  the  day  of  , 

as  witness  my  hand,  at  the  day        of 

6.  Commitment  far  not  finding  Caution. 

Place  and  date.  The  Justices  having  resumed  consideration 
of  this  petition,  oath  of  the  petitioner,  and  order  to  find  caution  ; 
and  considering  that  the  said  C.  D.  has  failed  to  find  caution 
within  after  service  of  said  order,  grant  warrant  to 

constables  for  apprehending  him  and  committing  him  to  the 
tolbooth  of  ,  the  keepers  whereof  are  hereby  ordered 

to  detain  him  till  he  find  caution  as  ordered. 

L.  M.  J.  P. 

(7.)  Action  of  Contravention. 

This  is  in  the  same  form  as  other  actions  before  Justices ; 
a  summary  petition  followed  by  answers,  &c.  proof,  and  judg- 
ment. 

FORMS  REGARDING  SURETY  OF  THE  PEACE. 

(1.)  Form  of  Petition. 

Unto  the  Honourable  his  Majesty's  Justice  of  the  Peace  for 
the  county  of  M. 
The  petition  of  A.  B.,  Procurator  Fiscal  of  court  for  the  public 
interest, 

Humbly  Sheweth, 
That  the  petitioner  has  received  information,  and  has  reason  to 
believe  that  C.  D.  and  £.  F.  f  design  them  J  bear  such  malice  and 
resentment  against  each  other,  that  there  is  cause  to  apprehend 
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their  being  guilty  of  a  breach  of  the  peace,  in  so  far  as  (mention 
sliortly  tJie  information  received^  or  as  the  case  may  be.) 

May  it  therefore  please  your  Honours  to  grant  warrant  to 
bring  the  said  C.  D.  and  E.  F.  before  you  for  examina- 
tion, and,  thereafter,  unless  they  declare  upon  their  con- 
science that  they  bear  no  grudge  against  each  other,  to 
grant  warrant  for  committing  them  to  prison  till  they 
shall  find  caution  acted  in  your  Honour's  books  to  keep 
the  peace,  (or  as  tlie  case  may  be.) 

A.  B.  P.  F. 

(2.)   Warrant  to  Arrest. 

Place  and  dote. — The  Justice  having  considered  this  petition, 
grants  warrant  to  constables  (or  as  the  case  may  be)  to  arrest  tlie 
said  C.  D.  and  £.  F.,  and  to  bring  them  before  any  of  the  said 
Justices  for  examination. 

G.  H.,  J.  P. 

Whereas  G.  H.,  one  of  his  Majesty's  Justices  of  the  Peace  for 
the  county  of  M.,  has  received  information,  and  has  reason  to 
believe,  &c.  {as  above)  the  said  Justice  hereby  grants  warrant, 
&c.  {as  above,) 

(3.)  Declarations. 

Compeared  C.  D.  {design  him),  who  being  examined  by  the 
Justice,  declares,  &c.  {to  be  subscribed  by  him  and  the  Justice.) 
Compeared,  E.  F.,  &c. 

(4.)  Order  to  Find  Surety. 

The  Justice  having  resumed  consideration  of  the  forgoing  pe- 
tition, and  having  considered  the  declarations  of  the  said  C.  D. 
and  E.  F.,  in  respect  of  the  facts  admitted  by  them,  and  that  they 
refuse  to  declare  upon  their  consciences  that  they  bear  na  grudge 
against  each  other,  grants  warrant  to  constables  {or  a»  ike  case 
may  be)  to  commit  them  prisoners  within  the  tolbooth  of 
the  keepers  whereof  are  hereby  ordered  to  receive  and  detain 
them  until  they  find  suffident  caution  acted  in  the  Justice  of 
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Peaoe  ooart  books  of  M,  that  they  will   keep  the  peace  for 
from  tlus  date,  uuder  the  penalty  of  pounds 

flterliDg  {or  as  the  case  may  be,) 

G.  H.,  y.  p. 

Sometimes,  upon  oonsidering  a  complaint  and  inflicting  punish- 
ment, the  Justices  fiirther  decern  and  ordain  the  defender  to 
ibid  sufficient  caution  acted  in  the  Justice  of  Peace  court  books, 
of  Ma,  to  keep  the  peace  for  ,  un  !er  the  penalty  of 

;  and  grant  warrant  to  constables  to  imprison  him 
in  the  tolbooth  of  the  keepers  whereof  are  hereby 

ordered  to  detain  him  till  he  find  such  caution. 

G.  H.,  J.  P. 

(5.)  Surety. 

This  is  in  the  same  form  as  bail ;  a  slight  alteration  only  being 
necessary  on  account  of  the  difierence  of  the  object. 


25.   VAGABONDS. 

Forms  Reyai  ding. — ( 1 .)  Commitment  for  Further  Examination. 

Place  and  date, — C.  D.  {describe  him)  having  been  brought 
before  me,  one  of  his  Majesty's  Justices  of  the  Peace  for  the 
county  of  M.,  charged  with  conducting  himself  as  a  vagabond  at 
,  upon  {or  as  the  case  may  be) ;  and  the  said 

C.  D.  having  been  examined  by  me,  I  hereby  grant  warrant  to 
constables  to  commit  him  to  the  tolbooth  of  N.,  the  keepers 
whereof  are  hereby  ordered  to  detain  him  for  farther  examina- 
tion {if  there  appear  cause  for  it) 

G.  H.,  J.  P. 

(2.)  Complaint, 

Unto  the  Honourable  his  Majesty's  Justices  of  the  Peace 
for  the  county  of  M. 
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The  petition  of  A.  B.,  Procurator  Fiscal  of  court,  for  the  pub- 
lic interest, 

Humbly  Sheweth, 
That  C.  D.  (describe  him)  was  apprehended,  conducting  him- 
self as  a  vagabond,  at  upon  (with  any  farther 
particulars  of  the  offence  which  may  be  material,  or  as  the  case 
may  be,) 

May  it  therefore  please  your  Honoiurs  to  punish  the  said  C.  D. 
with  imprisonment,  and  to  lay  him  under  surety  for  his 
good  behaviour,  or  to  do  otherwise  as  may  seem  proper. 

A.  B. 

(3.)  Judgment, 

Place  and  date, — The  Justices  having  considered  this  com- 
plaint, and  proof  adduced,  find  the  said  C.  D.  guilty  of  the  of- 
fence charged,  and  grant  warrant  to  constables  for  committing 
him  to  the  tolbooth  of  N.,  the  keepers  whereof  are  hereby  order- 
ed to  detain  him  for  four  weeks  from  this  date  (or  its  the  case 
may  be,) 

G.  H.  J.  P. 

J*    Ik*   •/•   Pm 

(4.)    Warrant  by  a  Justice,  for  transmitting  a  Vagrant  to  the 

next  District, 

At  the  day  of  years :  Whereas  A. 

B.,  constable  for  the  district  of  ,  of  the  county  of  , 

having  apprehended  a  person  calling  himself  C.  D.,  a  vagrant, 
and  having  brought  him  this,  day  before  me,  one  of  his  Ma- 
jestys  Justices  of  Peace  for  said  county,  and  as  upon  a  declara- 
tion emitted  by  him  before  me,  it  appears  that  the  said  C.  D.  is 
a  vagrant,  and  that  his  last  settlement  was  in  ,  these 

are  therefore  granting  warrant  to  ,  constable,  to  escort 

the  said  C.  D.  to  the  next  district,  being  that  of  ,  and 

to  deliver  him  to  a  constable  of  said  district,  who  is  hereby  en- 
joined to  transmit  him,  and  deliver  him  to  a  constable  of  the 
next  adjacent  district  thereto,  and  so  forth,  till  he  is  carried  to 
the  bounds  of  this  county,  with  certification. 
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Id  case  of  suspicious  articles  found  in  the  custody  of  vagrants, 
warrant  of  commitment  may  be  granted  against  them  in 
the  following  terms : 

Whereas,  &c.  and  as  upon  his  examination  before  me,  there 
was  found  in  his  custody  the  following  articles,  (here  take 
in  their  names)^  and  as  I  have  reason  to  believe  that  the  said 
articles  were  not  honestly  come  by,  these  are  therefore  granting 
warranty  &c.  therein  to  remain,  till  it  is  discovered  to  whom  the 
said  articles  belong,  having  herewith  transmitted  the  said  articles 
under  a  sealed  cover,  (or  as  the  case  may  be,)  to  D.  £.,  princi- 
|Mil  Justice  of  Peace  clerk,  who  is  hereby  required  to  cause  ad- 
vertise these  articles  in  the  Edinburgh  newspapers,  and  in  such 
other  places  as  he  thinks  proper,  and  to  lay  any  discovery  to  be 
made  before  the  Justices  in  Quarter  Session,  in  order  that  they 
may  further  dispose  of  the  said  C.  D.,  vagrant,  as  they  think 
proper. 

(5.)  Warrant  for  Commitment  of  a  Vagrant  to  the  House  of 

Correction. 

To  the  constable  of  A.,  in  the  county  of  B.,  and  to  the  keeper 
of  the  house  of  correction  in  the  said  county. 

Forasmuch  £.  F.,  late  of  the  county  of  B.,  a  rogue  and  vaga- 
bond, is  duly  convicted  before  me  C.  D.,  Esq.  one  of  his  Ma- 
jesty's Justices  of  the  Peace  for  the  county  of  B.,  in  so  far  as  he 
the  said  £.  F.  did  this  day  wander  abroad,  and  beg  in  the  said 
parbh  of  A,  in  the  aforesaid  county  of  B  ;  these  are  therefore 
to  command  you,  the  said  constable,  to  carry  the  said  £.  F. 
to  the  said  house  of  correction,  and  deliver  him  to  the  keeper 
thereof,  together  with  this  warrant  And  I  do  hereby  strictly 
command  you,  the  said  keeper,  to  receive  the  said  E.  F.  into 
your  custody,  in  the  said  house  of  correction,  and  him  therein 
safely  to  keep  until  the  next  General  Quarter  Sessions  of  the 
Peace,  to  be  holden  for  the  said  county  of  B.,  and  that  you 
cause  him  to  be  brought  there,  together  with  this  precept.  Given 
under  my  band  and  seal  at  I.  the  day  of  years. 
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(6.)  Vagrant  pass  to  IrehmdL 

To  the  constable  of  A.  in  the  county  of  B.,  and  also  to  all 
constables,  and  other  officers,  whom  it  may  concern,  to  receive 
and  convey;  and  to  all  other  officers  of  the  peace,  whom  it  may 
concern,  to  receive  and  obey. 

Whereas  E.  F.,  was  apprehended  in  the  town  of  A^  in  the 
said  county,  as  a  rogue  and  vagabond ;  and,  upon  examination 
of  the  said  E.  F.,  taken  before  me,  C.  D.,  Esq.  one  of  his  Ma- 
jesty *s  Justices  of  the  Peace  in  and  for  the  said  county,  upon 
oath,  (which  examination  is  hereunto  annexed),  it  clearly  a))- 
pears  that  the  lawful  settlement  of  him,  the  said  £.  F^  is  in 
the  kingdom  of  Ireland  ;  these  are  therefore  to  require  you,  the 
S'Aid  constable  of  A.  in  the  county  of  B.  to  convey  the  said  E. 
F.  to  the  town  of  K.  in  the  county  of  L.  that  being  the  first 
town  in  the  next  precinct  through  which  he  ought  to  pass,  in 
the  direct  way  to  the  said  kingdom  of  Ireland,  to  which  he  is 
to  be  sent,  and  to  deliver  him  to  the  constable,  or  other  officer, 
of  such  first  town,  in  such  next  precinct,  together  with  this  pass, 
and  the  duplicate  of  the  examination  of  the  said  £.  F.  taking 
his  receipt  for  the  same ;  and  the  said  E.  F.  is  to  be  thence  con- 
veyed on,  in  like  manner,  until  he  shall  arrive  in  the  county  of 
M. ;  and  the  constable,  or  other  officer  to  whom  he  shall  be  de- 
livered in  the  said  county  of  M.  is  hereby  required  to  apply  to 
some  Justice  of  the  Peace  in  and  for  the  said  county  of  M.  for 
a  warrant  to  the  master  of  any  ship  or  vessel  bound  for  the  said 
kingdom  of  Ireland,  that  shall  lie  in  the  said  county  of  M.  to 
take  on  board  the  said  ship  or  vessel,  him  the  said  E.  P.,  and 
convey  him  to  such  place,  in  the  said  kingdom  of  Ireland,  as 
such  ship  or  vessel  shall  be  bound  unto. 

Given  under  my  hand  and  seal,  the  day  of  years. 
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26.    WARRANT. 

FORMS  REGARDING  WARRANT  OF  ARREST. 

(1.)  Petition  by  Procurator  Fiscal. 

Unto  the  Honourable  his  Majesty's  Justices  of  the  Peace 
ibr  the  county  of  R. 
The  petition  of  A.  B.,  Procurator  Fiscal  of  court,  for  the  pub^ 
Be  interest. 

Humbly  Sheweth, 
That  C.  D.  (design  him)^  did  at  upon  or 

one  or  other  of  the  days  of  that  month,  or  of  preceding, 

ix  following,  {state  the  offence.) 

May  it  therefore  please  your  Honours  to  grant  warrant  to 
search  for  and  apprehend  the  said  C.  D.,  and  to  bring 
him  before  you  for  examination  ;  and  thereafter  to  grant 
warrant  to  commit  him  to  jail,  there  to  be  detained  till 
brought  to  trial  for  the  said  crime,  oir  till  liberated  in  due 
course  of  law. 

A.  B. 

(2.)   Warrant  to  Arrest  for  Examination. 

Place  and  date. — The  Justices  having  considered  the  forego- 
ing petition,  grant  warrant  to  constables  to  search  for  and  ap- 
pndiend  the  said  C.  D.,  and  bring  him  before  any  one  of  the 
said  Justices  for  examination. 

G.  H.,  J.  P. 


FORMS  OF  COMMITMENT  FOR  EXAMINATION. 

(1.)  Commitment  for  Examination  or  further  Examination. 

Place  and  date. — The  Justices  having  considered  the  fore- 
gmng  petition  and  declaration  of  C.  D.,  grant  warrant  to  con- 
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stables  to  commit  him  to  the  tolbooth  of  ,  the  keepers 

whereof  are  hereby  ordered  to  detain  him  for  (farther)  examina- 
tion. 

G.  H.  J.  P. 


FORM  OF  COMMITMENT  FOR  TRIAL. 

Phce  and  date. — The  Justices  having  considered  the  foregoing 
petition,  and  the  declaration  of  C.  D.  complained  upon,  (or  as 
the  case  may  he\  grant  warrant  to  constables  to  commit  the  said 
C.  D.  to  the  tolbooth  of  ,  the  keepers  whereof  are  here- 

by ordered  to  detain  him  till  liberated  in  due  course  of  law. 

L.  M.,  J.  P. 


FORMS  OF  MEDITATIO  FUGA. 

(1.)  Arrest  for  Examination. 

Place  and  date. — The  Justices  having  considered  this  petition, 
and  the  petitioner's  oath  thereupon,  grant  warrant  to  constables 
to  apprehend  the  said  C.  D.,  and  to  bring  him  before  any  of  their 
number  for  examination.     (Sometimes  within  weeks 

from  this  date  is  added,  to  prevent  the  warrant  from  being  exe- 
cuted at  a  distant  period,  when  circumstances  may  have  changed. 
Such  warrant  will  be  renewed,  near  the  expiry  of  the  limited 
time,  on  cause  shewn.) 

G.  H.,  J.  P. 

(2.)  Declaration  of  Debtor. 

Place  and  date. — In  presence  of  G.  H.,  one  of  his  Msyesty's 
Justices  of  the  Peace  for  the  said  county,  compeared  the  said 
C.  D.,  who  declares,  (Insert  his  statement  shortly  comprehend- 
ing any  thing  pertinent,  explanatory  of  his  conduct  and  inten- 
tions.)    All  which  is  truth. 

CD. 

G.  H.,  J.  P. 
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(3.)  Commitment  far  Caution. 
Place  and  date, — The  Justices  having  considered  the  above  pe- 
tition, the  petitioner's  oath,  and  the  declaration  of  the  said  C.  D.> 
grant  warrant  to  constables  to  commit  the  said  C.  D.  to  the  tol- 
booth  of  ,  the  keepers  whereof  are  hereby  ordered  to 

detain  him  till  he  find  sufficient  caution,  acted  in  their  court 
hooks,  to  the  amount  of  the  above  debt,  ele  judicio  sistiy  in  any 
action  for  payment  of  said  debt,  to  be  brought  against  him  at  the 
petitioner's  instance,  in  a  competent  court,  within  six  months 
firom  this  date. 

G.  H.,  •/•  jP* 

(4.)  Caution. 

This  is  in  the  same  form  as  bail ;  a  stight  alteration  only  be- 
ing necessary,  on  account  of  the  difference  of  the  object 
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APPENDIX- 


PART  IL— STATUTES,  &c. 


1.  JUSTICES  OF  THE  PEACE. 

(1.)  Commission  of  the  Peace, 

George  III.,  by  the  grace  of  God,  of  the  united  Idngdom  of 
Great  Britain  and  Ireland,  King,  defender  of  the  faith  :  to  our 
most  dear  sons  and  &ithful  counsellors, 

George  Prince  of  Wales  (Here  follow  other  princes  of  the 
blood). 

The  most  reverend  father  in  God,  and  our  fidthfiil  counsellor 
Archbishop  of  Canterbury,  primate  and  metropolitan 
of  all  England. 

Our  well  beloved  and  faithful  counsellor  our  Chan- 

cellor of  that  part  of  our  united  kingdom  of  Great  Britain  and 
Ireland,  called  Great  Britain. 

The  most  reverend  father  in  God,  and  our  faithful  counsellor 
Archbishop  of  York. 

The  most  reverend  father  in  God,  and  our  faithful  counsellor 
Archbishop  of  Armagh,  primate  of  that  part  of  our 
united  kingdom  of  Great  Britain  and  Ireland,  called  Ireland* 

Our  most  dear  cousins  and  counsellors  (Here  follow  the 
names  of  the  members  of  the  privy  counsel.) 

Our  beloved  and  faithful  the  Lord- Justice- General,  Justice- 
Clerk,  and  Commissioners  of  Justiciary  for  the  time  being. 
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"Hie  Lord  Presidenty  and  other  Lords  of  the  Session  for  the 
tune  being. 

The  Lord  Chief  Baron,  and  the  other  Barons  of  Exdiequor 
in  Sootland  for  the  time  being. 

The  Advoeate-General  for  Scotland  for  the  time  bdng. 

The  Sc^itor  or  Solicitors  General  for  Scotland  for  the  time 


(Here  follows  the  nomination  of  Justices  for  the  particular 
county.) 

Greeting, 

Know  ycy  that  we  have  assigned  you  jointly  and  severally, 
and  every  one  of  you,  our  Justices,  to  keep  our  peace  in  our 
county  of  ,  and  to  keep,  and  cause  -to  be  kept,  all  the 

ordinances  and  statutes  for  the  good  of  our  peace,  and  for  the 
preservation  of  the  same,  and  for  the  quiet  rule  and  government 
of  our  peofde,  made  in  all  and  singular  their  articles  in  our  said 
eounty  (as  well  within  liberties  as  without),  according  to  the 
focce^  form,  and  e£Pect  of  the  same ;  and  to  chastise  and  punish 
all  persons  that  offend  against  the  form  of  those  ordinances  or 
statutes,  or  any  one  of  them,  in  the  aforesaid  county,  as  it  ought 
to  be  done  according  to  the  form  of  those  ordinances  and  sta- 
tutes ;  and  to  cause  to  come  before  you,  or  any  one  of  you,  all 
those  who,  to  any  one  or  more  of  our  people  concerning  their 
bodies,  or  the  firing  of  their  houses,  have  used  threats,  to  find 
sufficient  security  for  the  peace  or  thdr  good  behaviour  towutis 
us  and  our  people ;  and  if  they  shall  refose  to  find  such  security, 
then  them  in  our  prisons,  until  they  shall  find  such  security,  to 
cause  to  be  safely  kept. 

We  have  also  assigned  you,  and  every  two  or  more  of  you, 
of  whom  any  one  <^  you  the  aforesaid  (here  the  Justices  before 
named  are  again  mentioned,)  we  will  shall  be  one,  our  Justices, 
to  inquire  the  truth  more  folly  according  to  the  law  and  custom 
of  the  land,  of  all  and  all  manner  of  felonies  or  capital  crimes, 
poisonings,  inchantments,  sorceries,  art,  magic,  trespasses^  fore- 
staDings,  regratings,  ingrossings,  and  extortions  whatsoever,  and 
of  and  all  singular  other  crimes  and  offences,  of  which  the  Jus- 
tices of  our  Peace  may  or  ought  lawfidly  to  inquire,  by  whom- 
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soever,  and  after  what  manner  soever,  in  the  said  county,  done 
or  perpetrated,  or  which  shall  happen  to  be  there  done  or  at- 
tempted.    And  also,  of  all  those  who,  in  the  aforesaid  county, 
in  companies  against  our  peace,  in  disturbance  of  our  people, 
with  armed  force  have  gone  or  rode,  or  hereafter  shall  presume 
to  go  or  ride :  and  also,  of  all  those  who  have  there  lain  in  wait, 
or  hereafter  shall  presume  to  lie  in  wait,  to  maim,  or  cut,  or  kill 
our  people  :  and  also  of  all  victuallers,  and  all  and  singular  other 
persons  who  in  the  abuse  of  weights  or  measures,  or  in  selling 
victuals  against  the  form  of  the  ordinances  and  statutes,  or  any 
one  of  them,   therefore   made  for  the  common  benefit  of  our 
people,  have  offended,  or  attempted,  or  hereafter  shall  presume 
to  offend  or  attempt :  and  also,  of  all  sherifis,  baili£&,  stewards, 
constables,  keepers  of  jails,  and  other  officers,  who  in  the  execu- 
tion of  their  offices  about  the  premises,  or  any  of  them,  have 
unduly  behaved  themselves,  or  hereafter  shall  presume  to  behave 
themselves  unduly,  or  have  been,  or  shall  happen  hereafter  to 
be,  careless,  remiss,  or  negligent  in  our  aforesaid  county ;  and 
of  all  and  singular  articles  and  circumstances,  and  all  other  things 
whatsoever  that  concern  the  premises,  or  any  of  them,  by  whom- 
soever, and  after  what  manner  soever,  in  our  aforesaid  county, 
done  or  perpetrated,  or  which  hereafter  shall  there  happen  to 
be  done  or  attempted  in  what  manner  soever ;  and  to  inspect  all 
indictments  or  libels  whatsoever  so  before  you,  or  any  of  you, 
taken  or  to  be  taken,  or  before  others  late  our  Justices  of  the 
Peace  in  the  aforesaid  county,  made  or  taken,  and  not  yet  de- 
termined ;  and  to  make  and  continue  processes  thereupon  against 
all  and  singular  the  persons  so  indicted  or  accused,  or  who  before 
you  hereafter  shall  happen  to  be  indicted  or  accused,  until  they 
can  be  taken,  surrender  themselves,  or  be  outlawed,  or  declared 
rebels ;  and  to  hear  and  determine  all  and  singular  the  felonies, 
capital  crimes,  poisonings,  inchantments,  sorceries,  arts,  magic, 
trespasses,  forestallings,  regratings,  ingrossings,  extortions,  un- 
lawful assemblies,  indictments,  aforesaid,  and  all  and  singular 
other  the  premises,  according  to  the  laws  and  statutes  of  the 
kingdom,  as  in  like  case  it  has  been  accustomed  or  ought  to  be 
done  5  and  the  same  offenders,  and  every  of  them,  for  their  of- 
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fenoes,  by  fine%  ransoms,  amerciaments,  forfeitures,  and  other 
means,  as  according  to  the  law  and  custom  of  the  land,  or  form 
of  tiie  ordinances  or  statutes  aforesaid,  it  has  been  accustomed, 
or  oi^t  to  be  done,  to  chastise  and  punish. 

Ptovided  always,  that,  if  a  case  of  difficulty,  upon  the  deter- 
BunaHon  of  any  of  the  premises  before  you,  or  any  two  or  more 
of  you,  shall  happen  to  arise,  then  let  judgment  in  nowise  be 
ghren  Uiereon  before  you,  or  any  two  or  more  of  you,  unless  in 
die  presence  of  one  of  our  Justices,  or  one  of  our  Justices  ap- 
pointed to  bold  courts  of  circuit,  in  the  aforessdd  county. 

And  therefore  we  command  you,  and  every  of  you,  that  to 
keeping  the  peace,  ordinances,  statutes,  and  all  and  singular 
other  the  premises,  you  diligently  apply  yourselves:  and  that 
at  certain  days  and  places  which  you,  or  any  such  two  or  more 
of  yon  (as  is  aforesaid)  shall  appoint  for  these  purposes,  into  the 
premises  you  make  inquiries,  and  all  and  singular  the  premises 
hear  and  determine,  and  perform  and  fulfil  them  in  the  aforesaid 
form,  doing  therein  what  to  justice  appertains,  according  to  the 
law  and  custom  of  the  land,  saving  to  us  the  amerciaments,  and 
other  things  to  us  therefrom  belonging. 

And  we  command,  by  the  tenor  of  these  presents,  our  Sheriff 
of  the  said  county  of  ,  that  at  certain  days  and  places 

which  you,  or  any  such  two  or  more  of  you,  (as  is  aforesaid) 
shall  make  known  to  him,  he  cause  to  come  before  you,  or  any 
sach  two  or  more  of  you,  as  aforesaid,  so  many,  and  such  good 
and  lawful  men  of  his  bailiewick  (as  well  within  liberties  as  with- 
out)  by  whom  the  truth  in  the  premises  shall  be  the  better  known 
and  determined. 

We  also  command  the  keepers  of  the  rolls  of  our  peace  in 
our  county  aforesaid,  to  bring  before  you,  at  the  days  and  places 
afiNresaid,  the  writs,  precepts,  processes,  and  indictments  afore- 
said, that  they  may  be  inspected,  and  by  a  due  course  determined 
as  is  aforesaid.  In  witness  whereof,  we  have  caused  these  our 
lett»8  to  be  made  patent.     Witness  ourself^  at  Westminster,  the 

day  of  ,  in  the  year 

of  our  reign. 

(Signed  by  the  Secretary  of  State  for  the  time.) 
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Act  1617,  c.  8. 

(2.)  Anent  Justices  far  Keeping  of  the  Kok^e  MqfeHiei  Peace. 

1.  Our  Soveraignb  Lord,  with  advice  and  conseDt  of  tiie 
estates  of  Parliament,  having  <;on8idered  the  artidea  and  instmc- 
tions  given  of  before  by  his  Majesty  to  the  Justices  and  Commis- 
sionera  appointed  for  keeping  of  his  Miyesties  peace,  and  to  their 
constables  which  were  presented  to  his  Highnes,  and  onto  the 
saids  estates,  by  the  saids  Justices,  and  desired  to  be  authorised 
by  decreet  and  sentence  of  Parliament :  Hes  ratted  and  con- 
firmed the  same  in  manner  as  they  are  particularly  here  set 
down  and  expressed  in  every  point  and  article  thereof,  of  the 
which  the  tennours  followes.     That  is  to  say, 

The  Commissioners  and  Justices  of  Peace  at  their  first  ad- 
mitting upon  the  bench,  shall  give  the  oath  following: 

<<  You  shall  swear,  that  you  as  one  of  the  Commissionen  and 
Justice  of  Peace  within  the  shyre  of,  &c.  according  to  your 
knowledge,  wit,  and  power,  shall  do  equal  right  both  to  rich 
and  poor  conform  to  the  lawes  and  customes  of  the  land  and 
statutes  thereof:  And  that  you  shall  not  be  of  counsel  with  any 
person  in  any  quarrel  or  matter  depending  before  you,  and  that 
you  shall  every  quarter  keep  the  Sessions,  or  oftner  as  you  shall 
be  required,  not  having  any  just  impediment  to  the  contrary : 
and  shall  faithfully  and  truely  discharge  your  duetie,  aa  ane 
Justice  of  his  Majesties  Peace,  and  shall  leave  nothing  undone, 
that  may  tend  to  the  preservation  of  the  same.  So  help  you 
God." 

2.  Any  one  Justice  shall  have  power  upon  complaint  of  any 
person,  being  threatned,  and  fearing  to  be  wronged,  to  binde  the 
partie  complained  upon,  under  such  a  pecunial  sum,  to  ke^ 
the  peace,  as  he  shall  think  fitting.  As  also  to  commit  him,  un- 
til surety  be  found  by  him,  the  said  complainer  always  giving 
his  oath  before  the  Justice,  that  he  hath  just  cause  to  dread  his 
harm.  And  albeit  no  person  complain,  yet  if  the  Justice  be 
credibly  informed,  of  appearance  of  trouble  betwixt  any  parties, 
he  shall  binde  them  to  the  peace  in  manner  aforesaid :  except 
the  parties  declare  upon  their  consciences,  tliat  neither  of  them 
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dodi  betre  any  grodge  to  other.  And  all  soefa  bands  shall  be 
kqpt  in  reeord  by  him,  and  hee  shall  make  deliyerie  of  the  same 
to  the  Clerk  of  the  Peace,  at  the  next  Session,  to  be  kept  and 
fcgislrated  by  him. 

Si.  If  any  person,  being  charged  to  make  his  iqppearance  be- 
ftre  a  Jnstioe  of  Peace,  shall  refuse  or  delay  without  cause : 
if  IIm  partie  bee  a  landed  gentleman,  whose  rents  exceed  ten 
balden  of  victual,  or  a  thousand  marks  of  silver ;  then  the 
Jartiee  (whose  command  is  contemned)  shall  informe  the  same 
to  some  of  the  Lords  of  his  Bfiyesties  Privie  Counsel :  to  the 
«ieet  the  party  of  the  quality  foresaid  may  bee  called  and  fined 
ftr  Ida  disobedi^M^.  And  if  the  disobeyer  be  of  a  meaner  de- 
gree^ the  Justice  shall  hereby  have  power  to  command  the  next 
oonstable :  or  in  absence  of  a  constaUe,  his  owne  servant,  or  any 
odier  person,  having  a  warrand  in  writ,  subscrived  by  the  saids 
^ostiee  of  Peace,  with  assistance  of  the  countrey,  to  bring  any 
.sudi  partie  before  him. 

4.  If  either  the  Sheriff  or  Bailie  shall  condemne  any  person  in  a 
faloodwyte,  or  otherwise  convict  him  in  any  paine  proper  for  him 
to  impose,  the  Justice  shall  have  no  power  of  new  to  fine  that 
offender  for  that  offence :  but  if  they  shall  finde  him  not  con- 
^&gBlj  punished  in  r^ard  of  tiie  offence  committed  by  him,  they 
shafl  then  inform  his  Majesties  counsel  thereof,  that  they  may 
take  order  therewith.  And  if  there  be  no  satisfaction  made  by 
the  Sheriff  or  Bailie  to  the  partie  offended,  the  Justices  may  mo- 
IJBfie  a  reasonable  satisfaction  to  the  partie  offended,  hee  pursuing 
therefore  before  them,  and  if  they  shall  finde  the  satis&ction  de- 
cerned by  the  Sheriff  or  Bailie  in  favours  of  the  said  partie  of- 
fended, not  condign  nor  answerable  to  the  ofience,  and  wrong 
sustained,  then  they  shall  also  informe  lus  Majesties  Counsel 
thereof,  that  they  may  take  order  therewith  as  appertaineth. 

5.  If  either  Sheriff  or  Baillie,  or  other  deputies  by  collusion 
with  the  delinquent,  shall  suffer  any  person  guilty  to  be  quited  or 
cieared  by  an  assise  (the  partie  once  cleared,  is  not  to  be  broi^ht 
further  in  question  before  the  Justices)  but  upon  their  informa- 
tion, the  Judges  are  to  bee  called,  censured,  and  severely  punish- 
ed by  his  Majesties  Counsel. 


488  APPENDIX  II. — STATUTES,  &C.  IJutHces  of  Peaee. 

6.  The  saids  Justices  shall  hereby  have  power  to  proceed 
upon  all  persons,  committing  ryots,  and  breaking  the  King's 
peace,  under  the  degree  of  noblemen,  prelates,  counsellors,  and 
senators  of  the  Colledge  of  Justice :  and  to  punish  and  fine  ac- 
cording to  the  quality  of  the  crime,  and  the  estate  of  the  of- 
fender.    And  if  any  of  the  saids  persons  being  charged  to  com- 
pear before  the  saids  Justices,  shall  disobey^  the  summounds 
being  indorsed,  the  lawful  citation  verified,  and  fact  proven,  the 
Justices  shall  punish  and  fine  the  not  compearing,  according  to 
the  quality  of  the  crime,  and  the  estate  of  the  offender.     And 
for  the  more  clear  determination  of  the  order  which  shall  bee 
kept  by  the  saids  commisioners  in  the  deducing  of  any  such 
processe ;  Our  Soveraigne  Lord,  with  advise  of  the  estates  de- 
clareth,  That  it  shall  be  lawful  to  the  saids  Justices  whensoever 
they  have  any  occasion  to  move  any  action  against  parties  for 
committing  any  like  fact  or  riot,  to  refer  the  first  summonds  to 
the  parties'  oaths  of  verity  (incase  of  inlake  or  other  lawful  pro- 
bation) Vt'ho  being  personally  summoned  by  that  first  citation, 
shall  be  holden  as  confest,  and  decreit  to  be  pronounced  against 
him,  conform  to  the  libell  and  summonds.     And  if  he  be  not 
personally  summoned  by  the  first  citation,  the  saids  commis- 
sioners shall  be  holden  to  cause  summond  him  of  new  againe, 
by  a  second  summonds,  at  his  dwelling  place :  which  two  cita- 
tions shall  be  also  sufficient  to  infer  decreit,  and  sentence  upon 
the  libel  against  him,  as  if  hee  were  apprehended  personally. 
And  which  sentence  given  after  the  manner  and  forme  of  pro- 
bation above  written  ;  His  Majestic  with  advise  foresaid,  autho- 
rizes and  suslaines  as  good  and  lawful  in  themselves.    And 
concerning  these  persons  of  higher  degree,  the  saids  Commis- 
sioners shall  use  all  their  power  for  preventing  and  staying  of 
the  riots ;  commanding  the  attempters  in  his  Majestie's  name  to 
cease,  and  to  finde  caution  for  keeping  of  the  peace,  and  for 
their  compearance  before  his  Majesties  counsel.     And  if  any 
person,  being  charged  to  finde  caution,  and  refuseth  or  delayeth 
to  do  the  same,  and  in  the  mean  time  contraveeneth  the  said 
charge,  by  committing  of  some  deed  betwixt  the  time  of  the 
charge  and  finding  of  tlie  caution:  neverthelesse  he  shall  be 
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answerable  for  the  paine  from  the  date  of  the  charge,  like  as  if 
caution  had  been  then  found. 

7.  The  saids  Commissioners  shall  put  his  Majesties  Acts  of 
Ftarliament  to  due  and  full  execution  against  wilful  beggars  and 
▼agabonds,  solitaire  and  idle  men  and  women,  without  calling 
or  trade,  lurking  in  ale-houses,  tyed  to  no  certain  service,  re- 
pafe  and  holden  as  vagabonds :  and  against  those  persons  who 
are  comniionly  called  Egyptians ;  and  they  shall  punish  and  fyne 
their  recepters,  and  setters  of  houses  to  them  accordingly,  by 
such  competent  paines  as  is  proper  to  them  to  enjoyne. 

8.  The  saids  Commissioners  and  Justices  of  Peace,  are  here- 
by authorised,  with  power  to  give  order  (as  they  shall  think 
most  convenient,  and  with  least  grief  to  the  subjects)  for  mend- 
ing of  all  high- ways  and  passages,  to,  or  from  any  market-towne 
or  sea*>port  within  that  shire  :  and  shall  call  before  them  all  such 
persons  as  shall  straite  these  passages  or  otherwayes  (as  by  cast- 
ing of  ditches  and  fuseis  thorow  the  same)  shall  make  those 
high-wayes  noysome  and  troublesome  unto  passengers:  and 
shall  punish  and  fyne  them  according  to  the  qualitic  of  their 
offence.  And  to  the  effect  it  may  be  known  of  what  breadth 
ail  common  high-wayes  should  be  to  market-townes,  our  Sove- 
raine  Lord,  with  advice  foresaid,  declares,  that  the  same  should 
be  of  twenHe  foot  of  measure  in  breadth  at  the  least :  and  where 
any  are  of  larger  breadth,  they  ordaine  the  same  so  to  remain 
unaltered  or  straited :  and  that  the  saids  Justices  maintaine  the 
same,  with  all  other  wayes  from  any  town  in  the  paroch  to  the 
paroch  churches,  in  the  estate  as  they  are :  and  where  they 
finde  any  necessitie  of  other  wayes  from  any  town  in  the  pa- 
rochin  to  paroch  churches,  they  shall  inform  his  Majesties 
Secret  Counsell  thereof,  who  shall  give  them  (after  sufficient 
information)  their  direction  thereanent :  according  whereunto 
they  shall  be  holden  to  proceed.  And  if  any  person  refuse  to 
concur  for  mending  of  highwayes  and  passages,  the  said  Justices 
shall  have  power  to  censure  and  punish  them  according  to  their 
discretion  :  with  provision  a1  wayes,  that  if  in  their  proceedings 
therein,  they  use  such  severitie  or  rigour,  as  may  move  just 
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complaints  against  them ;  they  shall  be  censured  therefore  by 
his  Majesties  Secret  Councel,  as  appertaineth. 

9.  The  saids  Commissioners  shall  put  his  Migesties  Acts  of 
Parliament  to   execution,   against    cutters  and  destroyers  of 
planting,  green-wood,  orchards,  yeards,  haynings,  breakers  of 
dove-houses  and  coningers,  stealers  of  bees  and  beehyvesy  users 
of  unlawful  games  with  lying  dogs,  slayers  of  red  and  black  fish 
and  smolts  in  forbidden  time,  fowlers  fowling  in  other  mens 
lands,  makers  of  raoore-bu me  and  mosse-biime,  setters  of  cruves 
or  nets  in  waters  and  dammes,  having  and  keeping  of  oruves 
and  yares  in  forbidden  time :  and  shall  proceed  against  them 
accordingly :  And  for  their  better  warrand  to  proceed  in  the 
premises,  It  is  his  Highnes  pleasure,  that  commission  shall  be 
granted  to  the  saids  Justices  of  Peace,  to  try  and  punish  the 
violators  of  the  saids  acts,  in  the  tryal  whereof  they  shall  pro- 
ceed by  witnesses,  by  oath  of  partie,  and  the  punishment  to  be 
inflicted  by  them,  shall  be  a  pecunial  summe,  answerable  to  the 
circumstance  of  the  offence,  and  the  qualitie  of  the  offender ; 
with  special  provision,  that  their  censures  and  punishment  shall 
extend  against  none  but  those  against  whom  by  the  priviledge 
of  their  instructions  they  may  lawfully  proceed,  and  also  with 
provision  that  the  said  commissions  be  not  extended  to  any  per- 
sons who  shall  be  arrested  and  oonveined  for  the  saids  crimes 
before  any  other  ordinary  Judges.     It  is  also  provided,  that  the 
ordinance  and  power  contained  in  this  article,  shall  no  wayes  be 
prejudicial  to  any  other  commissions  or  rights  whatsoever  grant- 
ed to  others  parties,  whereby  they  have  power  to  proceed  and 
censure  the  crimes  and  offences  above  written. 

10.  Item,  they  shall  informe  the  Kings  Majesties  Councel,and 
his  highnesse  Tbesaurer  or  Advocate,  at  the  least  once  every 
year,  of  fore-stallers  or  regraters  of  markets,  that  order  may  be 
taken  with  them  conforme  to  the  Acts  of  Parliament 

1 1 .  It  shall  not  be  licenced  to  any  hostler  to  recept  any  mas- 
ter-lcsse  men  and  rebels  at  the  home,  any  vagabounds,  or  other 
persons  guilty  of  knowne  crimes,  or  using  stouth  and  reafe,  under 
the  paines  under- written,  to-wit,  ybt^r^  shiUings  to  be  incurred 
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hf  tbem  Ibr  tbe  flrat  hxii^fimre  pounds  for  the  second,  and  ten 
mtmkg  tot  the  third,  together  with  tiie  loflsing  of  the  libertie  of 
famring^  the  incnrrers  of  the  which  pains,  shall  be  punished  ae- 
cording  to  the  order  aforesaid,  by  the  Barons  and  masters  of  the 
gromd  idiereopon  Uie  hostler  dwdleth,  within  the  space  of  fif- 
teen days  after  the  committing  of  the  fact.  And  if  the  saids 
baiCM  and  heretoors  n^ect  to  do  the  same  within  the  said 
ipMe^  it  shall  be  lawful  to  the  said  Justices  to  pursue  and  iyne 
the  ddinquents  in  their  courts,  according  to  the  paines  foresaid, 
aiid  to  uplift  the  same  from  them :  without  prejudice  alwajes  of 
wkttaoever  others  Acts  made  against  the  said  hostlers  in  the  ba- 
fODS  oourt-lxM^es  under  whom  they  d wdl,  bearing  any  higher  pain 
tiMUi  as  is  set  down  in  this  above-written  Act ;  and  also  without 
prqudice  of  all  action,  criminal  or  civil,  competent  of  the  law 
against  the  sud  hostlers,  in  case  they  be  under  the  danger  there- 
of whidi  shall  not  be  taken  away  by  any  punishment  set  downe, 
and  to  be  inflicted,  conforme  to  this  Act 

12.  Item,  they  shall  informe  the  Kings  Thesaurer  and  Advo- 
cate,  of  breakers  and  contraveiners  of  the  Acts  of  Parliament 

against  malt-makers,  that  the  transgressours  and  contra- 
thereof  may  be  punished,  conforme  to  the  tenour  of  the 
aaids  Acts. 

13.  They  shall  set  down  order  in  the  countrey  for  governance 
in  time  of  plague,  and  shall  punish  severely  the  disobeyers  of  the 
order  appointed  by  them,  according  to  the  quality  of  the  delict 

14.  They  shall  appoint  at  their  Quarter-Sessions,  to  be  kept 
in  AMgtut  and  Fdfruaryy  the  ordinare  hyre  and  wages  of  la- 
bonrers,  workmen,  and  servants,  and  who  shall  refuse  to  serve 
npon  the  price  set  down  by  them,  shall  be  imprisoned,  and 
farther  punished  at  their  discretion.  And  to  the  effect,  that 
servants  may  be  the  more  willing  to  obey  the  ordinances  to  be 
made  by  the  saids  Justices  and  the  saids  fees,  the  saids  Justices 
than  have  power  to  disceme,  and  compd  the  masters  to  make 
payment  of  the  fees  appointed  by  their  ordinance,  incase  the 
servants  please  rather  to  pursue  for  the  same  b^re  them  than 
any  other  Judge. 
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15>  The  saids  Cbminissioners  shall  take  notice  in  all  scherrif- 
domes  where  there  are  any  gaolles  and  prison-houses  within  any 
burgh,  that  the  same  may  be  kept  up,  and  not  suffered  to  decay 
or  become  ruinous.  And  if  there  be  any  shire  where  there  is 
not  any  gaolle  or  prison-house,  they  shall  inform  his  Mcyesties 
Councel  thereof,  that  they  may  appoint  and  give  order  for  build- 
ing of  one  within  the  head  burgh  of  the  shire,  and  according  to 
the  directions  to  be  given  there-anent,  the  Justice  shall  be  holden 
to  proceed. 

16.  And  because  there  be  a  great  many  of  prisoners  apprehend- 
ed and  committed,  who  having  no  meanes  of  their  owne  for  their 
maintenance  and  entertainment,  will  otherwise  famish  and  sterve 
before  they  can  come  to  their  tryal :  who  not  the  lesse  in  regard 
of  the  crimes  they  have  committed,  can  no  wayes  be  put  under 
surety,  or  otherwise  in  faults  of  lesse  consequence,  are  unable  to 
finde  sufficient  caution  to  be  made  forth-coming  and  answerable 
at  the  next  Session.  Therefore  it  shall  be  lawful  to  the  saids 
Commissioners  and  Justices  at  their  Quarter-Session,  to  rate 
every  parochin  for  a  weekly  proportion  for  the  entertainment  of 
those  poor  prisoners,  providing  they  do  not  exceed  the  summe 
cXfive  shillings  Scots  money,  at  the  most,  nor  under  one  skiUing 
at  the  least :  which  summe  shall  be  up-lifled  for  that  use  by  the 
minister  or  reader,  who  shall  serve  at  every  paroch,  from  such 
deacons  who  shall  be  appointed  to  collect  the  same;  and  the 
saids  sums  to  be  delivered  by  the  constable  of  the  paroch,  at  the 
Quarter- Sessions,  in  presence  of  the  whole  bench  then  conveened, 
to  such  persons  as  the  saids  Justices  shall  trust  therewith,  and 
who  accordingly  shall  make  due  account  in  paying  the  gaolers 
such  rates  as  shall  be  allowed  for  the  poor  prisoners,  and  making 
the  rest  forth-coming  for  such  use  and  intent  of  the  like  nature, 
as  the  said  Justices  shall  appoint. 

17.  All  magistrates  of  burghs,  and  keepers  of  any  gailes  or 
prisons,  shall  receive  into  their  prisons  all  such  persons  as  either 
shall  be  brought  by  constables,  or  sent  unto  them  by  wamrnds, 
under  the  hand  of  any  one  Justice  of  Peace  (the  saids  Justices 
causing  satisBe  for  their  entertainment)  and  if  any  magistrates, 
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or  tkeir  gailers,  suffer  any  persons,  committed  by  the  Jastiees 
to  their  pnsoDS,  to  esc^^e,  they  shall  be  condigDly  punished 
th^efore,  at  the  discretion  of  his  Majesties  Councel. 

16b  JUem,  Our  Soveraigne  Lord  with  advice  foresaid,  ordains 
the  saids  Conmiissioners  to  set  a  price  upon  craftsmens  work, 
and  upon  the  ordinars  of  penny  brydaJs,  together  with  the 
price  of  shearers  fees,  and  to  punish  the  contraveeners  as  ap- 
pertaineth. 

19.  They  shall  cause  sufficient  single  and  double  ale  to  be 
brewed  in  every  shire,  and  shall  appoint  visitors  to  that  effect, 
with  consent  of Ihe  baron  and  over-lord  of  the  ground.  They 
shall  set  down  acts  against  notorious  and  common  drunkards, 
and  impose  summes  upon  the  contraveeners,  according  to  their 
qualities  and  deserts. 

20.  Our  Soveraigne  Lord,  with  advice  aforesaid,  declareth 
that  three  Justices  of  Peace  shall  be  a  full  number  and  Ses- 
sion to  decide  in  matters  occurring  betwixt  the  four  Quarter 
Sessions. 

21.  Also  declares,  that  no  letters  of  caption  ought  to  be 
granted  against  the  saids  Justices  for  apprehending  of  rebels 
except  they  be  found  subject  to  do  the  same  by  possessing  of 
such  other  offices  and  places,  to  the  which  the  obedience  and 
putting  to  execution  of  any  such  charges  doth  belong. 

22.  And  because  there  is  sensible  prejudice  seen  and  felt 
through  many  parts  of  the  kingdome,  by  reason  of  the  diversitie 
of  meatfures  and  weights  used  in  the  same.  Therefore  our  Sove- 
raigne Lord,  with  advice  foresaid,  for  removing  of  all  abuses, 
which  may  ensue  in  any  time  to  come  thereby,  hath  found  ex- 
pedient, and  by  this  decreet  and  statute  of  Parliament,  decernes, 
statutes,  and  ordaines.  That  there  shall  be  but  one  just  measure 
and  weight  through  all  the  parts  of  the  kingdome,  which  shall 
universally  serve  all  his  Highnes  lieges,  by  the  which  they  shall 
sell  and  buy,  and  receive  and  give  out  in  all  times  to  come : 
which  measure  his  Majestic,  with  advice  foresaid,  findes,  should 
be  that  measure  of  lAfdUhgoWy  which  is  now  conunonly  used, 
and  which  hath  been  used  most  customably  thorow  the  greatest 
part  of  the  kingdom  these  fiftie  or  three-score  yeeres  by  past. 
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Aod  for  setling  of  a  perfect  order,  whereby  all  the  measures 
tliat  are  now  used  may  be  reduced  to  the  oonformitie  of  the  said 
measure  now  authorised.  And  for  making  of  proportion  an- 
swerable betwixt  the  lesser  measure  and  weights,  and  the  greater, 
his  Majesty,  with  advice  foresaid,  hath  granted  full  power  and 
commission  to  Sir  James  Weyms  of  Bogie,  knight ;  Sir  George 
Auchinleke  of  Balmanno,  knight ;  Sir  James  Fowles  of  Coling- 
ton,  knight ;  Sir  Robert  Stewart  of  Schillinglaw ;  Sir  John 
Vaus  of  Bambarro,  knight;  Sir  William  Greirson  of  Lag, 
knight,  and  to  James  Nisbet,  bailie  and  burges  of  Edinburgh, 
Master  Alexander  Wedderburn,  clerk  of  Dundie,  Sir  Thomas 
Menzies,  provest  of  Aberdeen,  James  Hammilton,  provesfc  of 
Glasgow,  John  Osburn,  burges  of  Air,  and  Sir  George  Bruce 
of  Carnock,  burges  of  Culros. 

Whom,  or  any  eight  of  them,  his  Majesty,  with  ad^se  fore- 
said, ordaines  to  meet  and  conveen  together,  at  such  time  and 
place  as  they  shall  think  expedient,  and  to  consult  and  advise 
together,  and  to  appoint  and  determine  upon  the  most  conve- 
nient means,  how  the  saids  measures  and  weights  may  be  re- 
duced to  the  conformity  aforesaid.     And  after  they  have  ripely 
advised  therewith,  and  given  forth  their  determination  there- 
anent,  they  shall  deliver  the  same,  and  whole  course  of  their 
proceedings,  to  the  Commissioners  and  Justices  of  Peace^  and 
to  the  Deanes  of  Guylde  of  the  head  burghs  of  the  shires,  who 
shall  be  holden  carefully  to  do  their  diligence,  to  see  the  meap 
sure  foresaid  now  appointed,  to  have  the  course  through  all 
partes,  as  well  burgh  as  landward.     And  that  there  may  be  one 
constant  conformity  betwixt  burgh  and  land,  our  Soveraign 
Lord,  with  advise  foresaid,  ordaines  the  saids  Justices  of  Peace 
in  landward,  to  take  tryall  of  the  measures  and  weights  used  in 
burgh,  and  to  take  note  from  the  magistrates  and  deanes  of 
guyld  of  every  town,  of  the  weights  and  measures,  and  of  the 
number  thereof,  which  the  sEuds  magistrates  and  deanes  of 
guyld  in  burgh,  shall  be  holden  to  shew,  declare,  and  give  up 
to  them,  to  the  effect  the  saids  Justices  to  landward,  may  oon- 
fer  the  same  with  the  standard  now  authorised,  and  where  they 
fiude  any  disconformity  in  the  same,  from  the  said  standard, 
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the  saids  Justices  shall  iofortn  the  Kings  McyesUes  Counsel 
tliereo^  that  they  may  take  order  therewith  as  appertainetfa. 
For  it  b  expressly  provided  by  these  presents  that  the  saids  ma- 
gistrates  in  burgh  shall  not  be  permitted  to  have  or  use  any 
moe  measures,  within  their  townes,  than  the  number  to  be  pro- 
fessed by  them,  and  given  up  in  note,  to  the  saids  Justices  to 
landward,  as  said  is.  This  alwayes  being  respected,  that  if  the 
saids  magistrates  within  burgh  finde  any  necessity  ft>r  having 
any  moe  measures  than  was  given  up,  and  used  by  them  before, 
it  shall  be  licenced  to  them  to  make  moe  measures,  they  being 
answerable  and  conform  to  the  standard,  and  making  the  saids 
Jos&es  to  landward  foreseen  and  acquainted  therewith,  and  de- 
daring  the  number  of  the  measures  whereof  they  finde  the 
necessity  of  use. 

The  saids  Justices  shall  be  holden  to  give  command  and 
durection  to  their  constables,  to  apprehend  any  such  person  who 
shall  be  found  contemptuously  to  have  disobeyed  the  censures 
of  the  church,  they  being  lawfully  required  to  doe  the  same. 

23.  The  saids  Justices  of  Peace,  aswell  to  burgh  as  land 
shall  conveene  and  be  present  at  the  Quarter- Sessions  of  the 
shire,  where  the  burgh  and  land  lyes,  give  their  oath  to  the 
bench  at  their  admission,  make  their  record,  and  make  payment 
of  the  fines  intromitted  with  by  them  as  Justices  of  Peace  of 
that  shire,  and  to  their  collector. 

24.  They  shall  appoint  a  sufficient  collector  for  uplifting  the 
fines  and  penalties  which  they  have  power  to  impose  upon  any 
ofiender,  and  are  to  take  caution  of  him  for  making  due  ae- 
compt. 

25.  They  shall  have  induring  the  time  of  Sessions,  for  every 

day  of  their  abode  (so  it  do  not  exceed  the  number  of  three 

days  at  the  most  at  one  time)  allowed  to  every  one  of  them 

fomrty  shillings^  Scots  money,  daily  to  be  payed  and  uplifted  by 

the  collector  of  the  fines,  but  neither  Elarl,  Lord,  Bishop,  Privy- 
counsellour,  or  Sessioner,  shall  have  any  allowance:  and  all 
such  Justices  as  have  the  benefit  of  that  allowance,  and  shall  be 
absent  from  every  ordinary  Quarter-Sessions^  or  otherwayes 
when  he  is  required  lawfully  by  the  Custos  RoitUorumf  to  any 
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particular  meeting,  shall  incur  the  penaltie  o^  fourty  pounds, 
Scots  money,  not  being  lawfully  excused,  and  the  excuse  allow- 
ed by  the  rest  of  the  Justices  there  assembled. 

26.  The  Lords  of  Session  shall  direct  general  and  summaire 
charges  of  horning  and  poinding  at  the  instance  of  the  collector 
(appointed  in  every  country  for  ingathering  of  all  fines  and  pe- 
nalties whatsoever  incurred)  upon  a  simple  charge  of  fifteene 
dayes,  and  no  suspension  shall  be  granted  but  upon  consignation 
of  the  summes  contained  in  the  sentence,  and  by  finding  cau- 
tion for  payment  of  the  charges  of  the  Justices  at  the  modifica- 
tion of  the  Lords. 

27.  The  saids  Commissioners  at  the  end  of  ievery  Quarter- 
Session,  shall  send  to  his  Majesties  Counsel  a  catalogue  of  all 
such  persons  us  they  have  either  committed,  or  otherwise  put 
under  surety,  with  a  short  abbreviate  of  the  cause  thereof:  to 
the  effect,  that  thereupon  the  Counsel,  as  they  shall  think  ex- 
pedient, may  return  to  them  against  their  next  Sessions,  or  to 
the  Ct^tos  JRotuforum,  in  the  meane  while  their  further  direc- 
tions. 

Act  1661,  c.  88. 

(3.)    Commission  and  Instructions  to  the  Justices  of  Peace, 

I.  Our  Soveraign  Lord,  taking  to  his  Royal  consideration,  how 
much  the  appointing  of  Justices  of  Peace  and  constables  within 
all  the  shires  of  this  kingdom,  under  the  reign  of  his  Majesties 
royal  predecessors,  did  contribute  to  the  peace,  quiet,  and  good 
government  thereof,  and  to  the  speedy  and  impartial  execution 
of  law  and  justice  to  all  persons  subjected  to  their  jurisdiction 
and  power.  Therefore,  and  for  the  furtherance  of  the3e  ends 
in  the  future,  his  Majesty,  with  advice  and  consent  of  bis  estates 
of  Parliament,  doth  hereby  statute  and  ordain,  that  in  all  time 
coming,  there  shall  be  Justices  of  his  Majesties  Peace  appoint- 
ed within  each  several  shire  of  this  kingdom,  to  be  hominat,  from 
time  to  time,  by  his  Majestic  and  his  royal  successors:  which 
Justices  of  Peace  are  hereby  impowered  to  administrat  justice, 
and  put  his  Majesties  laws  in  execution,  according  to  the  parti- 
cular instructions  after  mentioned,  viz. 
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2.  The  Justices  of  Peace  at  their  first  sitting,  shall  take  the 
oath  of  Alliance,  and  oath  de  fiddi  administraHone ;  which 
at  first  shall  be  administrat  to  them  by  the  Sheriff  or  his  Depute 
of  ilk  respective  shire,  or  in  their  absence,  by  the  President  and 
Conveener  for  the  time. 

Folio weth  the  oath  of  Allegiance. 

'<  I  for  testification  of  my  ^thful  obedience  to  my  most  gra- 
cious and  redoubted  Soveraign,  Charles,  King  of  Great  Britain, 
France,  and  Ireland,  defender  of  the  faith,  &c.  Affirm,  testifie, 
and  declare,  by  this  my  solemn  oath,  that  I  acknowledge  my 
said  Soveraign,  only  supreme  govemour  of  this  kingdom,  over 
all  persons,  and  in  all  causes,  and  that  no  forraign  prince, 
power,  or  state,  nor  person,  civil  or  ecclesiastic,  hath  any  juris- 
diction, power,  or  superiority  over  the  same :  And  therefore  I 
do  utterly  renounce  and  forsake  all  forraign  jurisdictions,  powers, 
and  authorities ;  and  shall  at  my  outmost  power,  defend,  assist, 
and  maintain  his  Majesties  jurisdiction  foresaid  against  all  deadly, 
and  shall  never  decline  his  Majesties  power  nor  jurisdiction. 
As  I  shall  answer  to  God." 

Followeth  the  oath  defideli  administratione. 

^I  as  one  of  the  Commissioners  and  Justices  of  Peace,  within 
shires,  according  to  my  knowledge,  wit  and  power,  shall  do 
equal  right  both  to  rich  and  poor,  conform  to  the  laws,  statutes, 
and  customs  of  the  land  :  and  that  I  shall  not  be  of  counsel  with 
any  person  in  any  quarrel  or  matter  depending  before  me ;  and 
that  I  shall  every  quarter  keep  the  Sessions,  or  ollner,  as  I  shall 
be  required,  not  having  any  just  impediment  in  the  contrair, 
and  shall  faithfully  and  truly  discharge  my  duty  as  a  Justice  of 
his  Majesty's  Peace,  and  shall  leave  nothing  undone  that  may 
tend  to  the  preservation  of  the  same :  So  help  me  God." 

3.  The  Justices  of  Peace,  in  each  respective  shire,  shall  meet 
and  conveen  together,  four  times  in  the  year :  viz.  On  the  first 
Tuesday  of  Matf^  the  first  Tuesday  of  Auffusty  the  last  Tuesday 
of  October^  and  the  first  Tuesday  of  March.  In  which  Sessions, 
they  shall  administrat  justice  to  the  people  in  things  that  are 
within  their  jurisdiction :  and  punish  the  guilty,  for  faults  and 
crimes  done  and  committed  in  the  preceding  quarter :  and  by 

2r 
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mutual  and  coDJunct  advice,  make  and  rectifie  ordinances  for 
the  fees  of  servants,  shearers  in  harvest,  and  other  labouring 
men,  appoint  prices  for  all  liandy-crafits,  elect  or  continue  con- 
stables or  other  officers,  and  dispose  of  the  fines  and  mulcts 
For  payment  of  the  constables,  clerks,  and  other  officers  fees, 
and  imploy  the  remanent  on  such  necessary  and  pious  uses, 
us  they  shall  find  most  expedient;  and  shall  have  power  to  con- 
tinue the  saids  Sessions,  or  to  adjourn  the  same  to  such  days 
and  places  as  shall  be  most  convenient 

4.  Any  one  Justice  shall  have  power,  upon  complaint  of  any 
f)erson,  being  threatned,  and  fearing  to  be  wronged,  to  bind  the 
party  complained  u))on,  under  such  a  pecunial  sum  to  keep  the 
peace,  as  he  shall  think  fitting;  As  also,  to  commit  him  until 
surety  be  found  by  him,  the  said  complainer  always  giving  bis 
oath  before  the  Justice,  that  he  hath  just  cause  to  dread  him 
harm ;  and  albeit  no  person  complain,  yet  if  the  Justice  be  cre- 
dibly informed  of  appearance  of  trouble  betwixt  any  parties,  he 
shall  bind  them  to  the  peace  in  manner  foresaid,  except  the 
parties  declare  upon  their  consciences,  that  neither  of  them  bear 
any  grudge  to  other.  And  all  such  bonds  shall  be  kept  and 
recorded  by  him,  and  he  shall  make  delivery  of  the  same  to.  the 
clerk  of  the  peace  at  the  next  Sessions,  to  be  kept  and  registrat 
by  him. 

ft 

5.  If  any  person  being  charged  to  make  his  appearance  be- 
fore a  Justice  of  Peace,  shall  refuse  or  delay  without  cause,  if 
the  party  be  a  lauded  gentleman,  whose  rents  exceed  ten  chalders 
of  victual,  or  one  thousand  merks  of  silver,  then  the  Justice 
(whose  command  is  contemned)  shall  inform  the  same  to  some 
of  his  Majesties  Privy  Council,  to  the  effect,  the  party  of  the 
(juulity  foresaid  may  be  called  and  fined  for  his  disobedience; 
and  if  the  disobeyer  be  of  a  meaner  degree,  the  Justice  of  Peace 
shall  hereby  have  power  to  command  the  next  constable,  or  in 
absence  of  a  constable,  his  own  servant,  or  any  other  person 
having  a  warrand  in  writ  subscribed  by  the  said  Justice  of 
Peace,  with  assistance  of  the  countrey,  to  bring  any  such  party 
before  him. 

6.  If  either  the  Sheriff  or  Baily  shall  condemn  any  person  in 
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Hood-wyt :  or  otherwayes  convict  him  in  any  pain  proper  for 
him  to  impose,  the  Justice  shall  have  no  power  of  new  to  fine 
that  offender  for  that  offence ;  but  if  they  shall  find  him  not 
OMidignly  punished  in  regard  of  the  offence  committed  by  him> 
they  shall  then  inform  his  Majesties  Council  thereof,  that  they 
may  take  order  therewith  ;  and  if  there  be  not  satisfaction  made 
by  the  sheriff  or  baily  to  the  party  offended,  the  Justices  may 
modifie  a  reasonable  satisfaction  to  the  party  offended,  he  par^ 
suing  therefore  before  tbem :  And  if  they  find  the  satisfiustion 
decerned  by  the  sheriff  or  baily,  in  favours  of  the  said  party 
offended,  not  condign,  nor  answerable  to  the  offence  and  wrong 
sustained,  then  they  shall  also  inform  his  Majesties  Council 
thereof,  that  they  may  take  order  therewith  as  appertaineth. 

7.  If  either  Sheriff  or  Baily,  or  their  deputes,  by  collusion, 
with  the  delinquent,  shall  suffer  any  person  guilty  to  be  quitted 
or  cleared  by  an  assize,  the  party  once  cleared  is  not  to  be 
brought  further  in  question  before  the  Justices,  but  upon  their 
information  the  judges  are  to  be  called,  censured,  and  severely 
punished  by  his  Majesties  Council. 

8.  The  said  Justices  shall  hereby  have  power  to  proceed 
npon  all  persons  committing  riots,  and  breaking  the  Kings 
peace  under  the  degree  of  Noblemen,  Prelates,  Counsellors,  and 
Senators  of  the  Colledge  of  Justice,  and  to  punish  and  fine  ac* 
cording  to  the  quality  of  the  crime,  and  the  estate  of  the  of- 
fender. And  if  any  of  the  saids  persons,  being  charged  to  com* 
pear  before  the  saids  Justices,  shall  disobey,  the  summons  being 
indorsed,  the  lawful  citation  verified,  and  fact  proven,  the  Jus-, 
tices  shall  punish  and  fine  the  not  compearing,  according  to  the 
quality  of  the  crime  and  estate  of  the  offender.  And  for  the 
more  clear  determination  of  the  order  which  shall  be  kept  by 
the  saids  Commissioners,  in  the  deducing  of  any  such  process ; 
our  Soveraign  Lord,  with  advice  of  his  estates,  declareth,  That 
it  shall  be  lawful  to  the  said  Justices,  whensoever  they  have  any 
occasion  to  move  any  action  against  parties,  for  committing  any 
like  fiict  or  riot,  to  refer  the  first  summons  to  the  parties  oaths 
of  verity,  failzing  of  other  lawful  probation  ;  who  being  person- 
ally  summoned  by  that  first  citation,  shall  be  holden  as  confest. 
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nnd  decreet  to  be  pronounced  against  him,  coDfomi  to  the  libeR 
and  summons.  And  if  he  be  not  personally  summoned  by  the 
first  citation,  the  saids  Commissioners  shall  be  holden  to  cause 
summond  him  of  new  again,  by  a  second  summons  at  his  dwell- 
ing place  ;  which  two  citations  shall  be  as  sufficient  to  infer 
decreet  and  sentence  upon  the  libell  against  him,  as  if  be  were 
apprehended  personally.  And  which  sentence  given  after  the 
manner  and  form  of  probation  above  written,  his  Majesty,  with 
advice  foresaid,  authorizes  and  sustains  as  good  and  lawfull  in 
themselves.  And  as  concerning  these  persons  of  higher  de- 
gree, the  saids  Commissioners  shall  use  all  their  power  for  pre- 
venting and  staying  of  the  riots,  commanding  the  attempters  in 
his  Majesty *s  name  to  cease,  and  to  find  caution  for  keeping  of 
the  peace,  and  for  their  compearance  before  his  Majesties  Coun- 
cil, and  if  any  person  being  charged  to  find  caution,  and  refuse 
it,  or  delay  to  do  the  same :  and  in  the  mean  time  contraveeoeth 
the  said  charge,  by  committing  of  some  deed  betwixt  the  time 
of  the  charge,  and  finding  of  the  caution,  nevertheless  he  shall 
be  answerable  for  the  pain,  from  the  date  of  the  charge,  likeas 
if  caution  had  been  then  found. 

9.  The  saids  Commissioners  shall  put  his  Majesties  Act  of 
Parliament  to  due  and  full  execution  against  wilfiill  beggars  and 
vagabonds,  solitary  and  idle  men  and  women  without  calling- or 
trade,  lurking  in  ale-houses,  tyed  to  no  certain  services,  re- 
pute and  holden  as  vagabonds :  and  against  those  persons  who 
are  commonly  called  Egyptians,  and  they  shall  punish  and  fine 
their  resetters  and  setters  of  houses  to  them  accordingly,  by  «uch 
competent  pains  as  is  proper  for  them  to  enjoyn. 

10.  The  saids  Commissioners  and  Justices  of  Peace,  are  here- 
by authorised  and  impowered,  to  give  order  (bm  they  shall  think 
most  convenient,  and  with  least  greif  to  the  sulgects)  for  mend- 
ing of  all  high-ways  and  passages,  to  or  from  any  mcrcat-town 
or  sea-port  within  that  shire,  and  shall  call  before  them  all  such 
persons  as  shall  strait  these  passages  or  otherwayes  by  casting 
of  ditches,  or  other  fulsies  through  the  same  shall  make  these 
high>wayes  noisome  and  troublesome  unto  passengers,  and  shall 
punish  and  fine  them  according  to  the  quality  of  their  offence. 
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And  to  the  effect  it  may  be  known  of  what  breadth  all  cooimou 
kigh-ways  sfaoald  be  to  mercat-towuB,  our  Soveraign  Lord,  with 
advice  foresaid,  declareth,  that  the  same  should  be  of  twenty  foot 
of  measure  in  breadth,  at  the  least:  and  where  any  are  of  larger 
breadth,  they  ordain  the  same  so  to  remain  unaltered  or  straitned ; 
and  that  the  saids  Justices  maintain  the  same:  with  all  other  wayes 
from  any  town  in  the  paroch  to  the  paroch  churches :  in  the 
estate  as  they  are ;  And  where  they  find  any  necessity  of  other 
ways  from  any  town  in  the  paroch  to  paroch  churches,  they  shall 
inform  his  Majesties  secret  Council  thereof,  who  shall  give 
them  (after  sufficient  information)  their  direction  thereanent; 
according  whereunto  they  shall  be  holden  to  proceed.  And  if 
any  person  refuse  to  concur  for  mending  of  high-ways  and 
passages,  the  saids  Justices  shall  have  power  to  censure  and 
pnnish  them  according  to  their  discretion  ;  with  provision  a1- 
mftyes,  that  if  in  their  proceedings  herein,  they  use  such  seve-^ 
rity  or  rigor  as  may  move  just  complaints  against  them,  they 
shall  be  censured  therefore  by  his  Majesties  Secret  Council  as 
appertaineth. 

11.  The  saids  Justices  shall  put  his  Majesties  acts  of  Parlia- 
ment to  execution,  against  cutters  and  destroyers  of  planting, 
green-wood,  orchards,  gardens,  haynings,  breakers  of  dove- 
houses,  and  cunninghares,  stealers  of  bees,  and  bee-hyves,  users 
of  unlawful  games,  with  setting  dogges.  slayers  of  red  and  black 
fishes,  and  smolts,  in  forbidden  time,  foulers  fouling  in  other 
mens  lands,  makers  of  muirburn  and  mosseburu,  setters  of  crooes, 
and  nets  in  watters  and  dames,  having  and  keeping  of  crooes 
and  yairs  in  forbidden  time,  and  shall  proceed  against  them 
accordingly.  And  for  their  better  warrand  to  proceed  in  the 
premises,  it  is  bis  Highness  pleasure,  that  commissions  be  grant- 
ed to  the  saids  Justices  of  Peace,  to  try  and  punish  the  violators 
of  the  saids  acts :  in  the  tryal  whereof  they  shall  proceed  by 
witnesses,  or  by  oath  of  party,  and  the  punishment  to  be  in- 
flicted by  them  shall  be  a  pccunial  sum,  answerable  to  the  cir- 
cumstance of  the  offence,  and  quality  of  the  offenders ;  with  spe- 
cial provision,  that  their  censures  and  punishments  shall  extend 


502  APPENDIX  II. — STATUTES,  &C.  [JusHcei  of  Peace. 

against  none,  but  those  against  whom  by  priviledge  of  their 
instructions  they  may  lawfully  proceed.  And  also  with  pro- 
vision, that  the  saids  commissions  be  not  extended  to  any  per- 
sons, who  shall  be  arrested  and  conveened  for  the  saids  crimes, 
before  any  other  ordinary  judge.  It  is  also  provided,  that  the 
ordinance  and  power  contained  in  this  article,  shall  no  wayes  be 
prejudicial  to  any  other  commissions  or  rights  whatsoever  grant- 
ed to  other  parties,  whereby  they  have  power  to  proceed  and 
censure  the  crimes  and  oflfences  above-written. 

12.  Iteniy  Thoy  shall  inform  the  Kings  Majesties  Council, 
and  his  Highness  Treasurer,  or  Advocat,  at  the  least  once 
every  year,  of  forestallers  and  regraters  of  mercats,  that  order 
may  be  taken  with  them  conform  to  the  Acts  of  Parliament. 

13.  It  shall  not  be  leasome  to  any  hoasUar,  to  resset  any 
masterless  men  and  rebels  at  the  horn,  any  vagabonds,  or  other 
persons  guilty  of  known  crimes,  or  using  stouth  and  reif,  under 
the  pains  underwritten :   To  wit,  fonrty  shillings  to  be  incurred 
by  them  for  the  first  fault,  four  pounds  for  the  second,  and  ten 
merks  for  the  third,  together  with  the  losing  the  liberty  of  brew- 
ing :  The  incurrers  of  the  which  pains,  shall  be  punished  ac- 
cording to  the  order  foresaid,  by  the  barrens  and  masters  of  the 
ground  whereupon  the  hoastlar  dwelleth,  within  the  space  of 
fidcen  dayes  after  the  committing  of  the  iact ;  and  if  the  saids 
barrens  and  heritors,  neglect  to  do  the  same,  within  the  said 
space,  it  shall  be  lawfull  to  the  saids  Justices,  to  pursue  and  fine 
the  delinquents  in  their  courts  ;  according  to  the  pains  foresaid, 
and  to  uplift  the  same  from  them ;  without  prejudice  alwayes  of 
whatsoever  Acts,  made  against  the  saids  hoastlars  in  barren 
court  books,  under  whom  they  dwell,  bearing  any  higher  pain 
then  as  is  set  down  in  this  above-written  Act,  and  also  without 
prejudice  of  all  action,  criminal  or  civil,  competent  of  the  law, 
against  the  saids  hoastlars,  in  case  they  be  under  the  danger 
thereof  which  shall  not  be  taken  away  by  any  punishment,  set 
down,  and  to  be  intiicted,  conform  to  this  Act. 

14.  Item  J  They  shall  inform  the  Kings  Treasurer  and  Ad- 
vocat, of  breakers  and  contravccncrs  of  the  Acts  of  Parliament, 
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made  against  malt-makers,  that  the  transgressors  and  contra* 
▼eeners  thereof  may  be  punished,  conform  to  the  tenor  of  the 
«aids  Acts. 

15.  They  shall  set  down  order  in  the  countrey,  for  governance 
in  time  of  plague,  and  shall  punish  severely  the  disobeyers  of 
the  order  appointed  by  them  according  to  the  quality  of  the  de- 
linquent. 

16.  They  shall  appoint,  at  the  Quarter- Sessions  to  be  kept  in 
August  and  February',  the  ordinary  hire  and  wages  of  labou- 
rers, work-men,  and  servants ;  and  who  shall  refuse  to  serve 
upon  the  price  set  down  by  them,  shall  be  imprisoned,  and 
farther  punished  at  their  discretion  :  and  to  the  effect  servants 
may  be  the  more  willing  to  obey  the  ordinances  to  be  made  by 
the  saids  Justices,  for  the  saids  fees,  the  saids  Justices  shall 
have  power  to  decern,  and  compel  the  master  to  make  payment 
of  the  fees,  appointed  by  their  ordinance,  in  case  the  servants 
please  rather  to  pursue  for  the  same  before  them  then  any  other 
jadge. 

17.  The  saids  Justices  shall  take  notice,  in  all  sheriffdoms, 
where  there  are  any  gaols,  and  prison-houses,  within  any  burgh, 
that  the  same  may  be  kept  up  and  not  suffered  to  decay  or  be- 
come ruinous,  and  if  there  be  any  shire,  where  there  is  not  any 
gaol  or  prison-house,  they  shall  inform  his  Majesties  Council 
thereof,  that  they  may  appoint  and  give  order  for  building  of 
one  within  the  head  burgh  of  the  shire,  and  according  to  the 
directions  to  be  given  thereanent,  the  Justices  shall  be  holden 
to  proceed. 

18.  And  because  there  may  be  a  great  many  of  prisoners, 
apprehended  and  committed,  who  having  no  means  of  their  own 
for  their  maintenance  and  entertainment,  will  otherwayes  &mish 
and  starve  before  tliey  can  come  to  their  tryal,  who  not  the  less, 
in  regard  of  their  crimes  committed,  can  no  wayes  be  put  under 
surety,  or  otherwayes,  in  faults  of  less  consequence,  are  unable 
to  find  sufficient  caution  to  be  made  forthcoming  and  answerable 
at  the  next  Session ;  therefore  it  shall  be  lawful  to  the  saids  Com- 
missioners and  Justices,  at  their  Quarter  Session,  to  rate  every 
paroch  for  a  weekly  proportion,  for  the  entertainment  of  those 
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poor  prisoners,  providing  they  do  not  exceed  the  sum  of  five 
shillings  Scots  money  at  the  most,  nor  under  one  shilling  at  the 
least ;  which  sum  shall  be  uplifted  for  that  use  by  the  minister 
or  reader  who  shall  serve  at  every  paroch,  from  such  deacons, 
who  shall  be  appointed  to  collect  the  same ;  and  the  saids  sums 
to  be  delivered  by  the  constable  of  the  paroch,  at  tlie  Quarter 
Sessions,  in  presence  of  the  whole  Bench  then  conveeoed,  to 
such  persons  as  the  saids  Justices  shall  trust  therewith,  and 
who  accordingly,  shall  make  due  account  in  paying  the  jaylors 
such  rates  as  shall  be  allowed  for  the  poor  prisoners,  and  making 
the  rest  forthcoming  for  such  use  and  iiitent  of  the  like  nature 
as  the  saids  Justices  shall  appoint. 

19.  All  magistrates  of  burghs,  and  keepers  of  any  gaols  or 
prisons,  shall  receive  into  their  prisons,  all  such  persons  as 
either  shall  be  brought  by  constables,  or  sent  unto  them  by 
warrands  under  the  hand  of  any  one  Justice  of  Peace,  the  saids 
Justices  causing  satisfie  for  their  entertainment ;  and  if  any  ma- 
gistrals, or  their  jaylors,  suflfer  any  persons,  committed  by  the 
Justices  to  their  prisons,  to  escape,  they  shall  be  condignly 
punished  therefore,  at  the  discretion  of  his  Mcyesties  CounciL 

20.  Item,  Our  Soveraign  Lord,  with  advice  foresaid,  ordains 
the  said  Commissioners,  to  set  a  price  upon  crafts-mens  work, 
and  upon  the  ordinars  of  penny-bridals,  together  with  the  prioe 
of  shearers  fees,  and  to  punish  the  contraveeners,  as  apper- 
taineth. 

21.  They  shall  cause  sufficient  single  and  double  ale  to  be 
brewed  in  every  shire,  and  shall  appoint  visitors  to  that  effect, 
with  consent  of  the  barren  and  overlord  of  the. ground:  They 
shall  set  down  Acts  against  notorious  and  common  drunkards, 
and  impose  sums  upon  the  contraveeners,  according  to  their  qua* 
lities  and  deserts. 

22.  Our  Soveraign  Lord,  with  advice  foresaid,  dedareth,  that 
tlirce  Justices  of  Peace  shall  be  a  full  number  and  Session,  to  de- 
cide in  matters  occurring  betwixt  the  four  Quarter  Sessions. 

23.  Also  declares,  that  no  letters  of  caption  ought  to  be 
granted  against  the  saids  Justices,  for  apprehending  of  rebels,  ex- 
cept they  be  found  subject  to  do  the  same,  by  possessing  of  such 
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other  offices,  and  places,  to  the  which  the  obedience  and  putting 
to  execution  of  any  sach  charges  doth  belong. 

24.  And  because  there  is  sensible  prejudice  seen  and  felt 
through  many  parts  of  the  kingdom,  by  reason  of  diversity  of 
measures  and  weights  used  in  the  same.  Therefore  our  Sove- 
raign  Lord,  with  advice  fores^d,  for  removing  of  all  abuses, 
which  may  ensue  in  any  time  to  come  thereby,  hath  found  ex- 
pedient, and  by  this  decreet  and  statute  of  Parliament,  decerns, 
statutes,  and  ordains,  that  there  shall  be  but  one  just  measure 
and  weight  through  all  the  parts  of  the  kingdom,  which  shall 
universally  serve  all  his  Higness  leiges,  by  which  they  shall  sell 
and  buy,  and  receive,  and  give  out  in  all  times  to  come ;  which 
measure,  his  Majestic  with  advice  foresaid,  finds  should  be  that 
measure  oTIAnlMgaWy  which  is  now  commonly  used,  and  which 
hath  been  used  most  customably  through  the  greatest  parts  of 
this  kingdom  these  many  years  by- past.  And  for  settling  a  per- 
fect order,  whereby  all  the  measures  that  are  now  used  may  be 
reduced  to  the  conformity  of  the  saids  measures  now  authorized  ; 
and  for  making  of  proportion  answerable  betwixt  the  lesser  mea- 
sure and  weights,  and  the  greatest,  Ms  Majestic  with  advice 
aforesaid,  hath  granted  full  power  and  commission  to  Alexander 
Frazer  of  Phillorth,  Sir  Gilbert  Ramsay  of  Balmayn,  William 
Scott  of  Ardross,  John  Murray  of  Touchadam,  Sir  Robert  Hep- 
burn of  Keith,  James  Creightoun  of  Ssunt  Leonards,  Sir  Andrew 
Ramsay,  Sir  Robert  Murray,  Sir  Alexander  Wedderbum,  John 
Bell,  William  Cunningham,  Andrew  Glen,  Sir  William  Thom- 
son, whom  or  any  seven  of  them,  his  Majesty,  with  advice  fore- 
said, ord^ns  to  meet  and  convene  together,  at  such  time  and 
place  as  they  shall  think  expedient,  and  to  consult  and  advise 
together,  and  to  appoint  and  determine  upon  the  most  conve- 
nient means,  how  the  saids  measures  and  weights  may  be  re- 
duced to  the  conformity  foresaid:  and  after  they  have  ripely 
advised  therewith,  and  given  forth  their  determinatiou  there- 
anent,  they  shall  deliver  the  same,  and  whole  course  of  their 
proceedings,  in  the  said  matter,  to  the  Commissioners  and  Justices 
of  Peace,  and  to  the  deans  of  gild  of  the  head  burghs  of  the 
shires,  who  shall  be  holden  carefully  to  do  their  diligence  to  see 
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the  roeasuit:  tbre^aid.  now  appointed,  to  have  oourse  through  all 
[\irc»,  a>  well  burgh  as  land  wart.  And  that  there  may  be  one 
constant  contorniity  in  head  burgh  and  landwart,  our  Soveraign 
Lord,  with  advice  and  consent  foresaid,  ordains,  that  the  saids 
Justices  of  Peace  in  landwart,  take  tryal  of  the  measures  and 
weights  usi'd  in  burgh,  and  to  take  a  note  from  the  magistrats, 
and  deans  of  guild  of  even-  town,  of  the  weights  and  measures, 
and  of  the  number  thereof  which  the  saids  magistrats  and  deans 
of  gild  in  burgh,  shall  be  holden  to  shew,  declare  and  ^ve  up  to 
them,  to  the  effect  the  saids  Justices  to  landwart,  may  confer  the 
same  with  the  standard  now  authorized ;  and  where  they  find 
any  disconfonnity  in  the  same,  from  the  said  standard,  the  saids 
Justices  sliall  inform  the  Kings  Majesties  Council  thereof,  that 
they  may  take  onier  therewith  as  appertaineth :  For  it  is  ex- 
]iressly  ])rovidiH.l  by  these  presents,  that  the  saids  magistrats  in 
burgh,  shall  not  he  permitted  to  have  or  use  moe  measures  with- 
in towns,  than  the  number  to  be  professed  by  them,  and  ^ven 
up  in  writ  to  the  saids  Justices  to  landward,  as  said  is :  this  al- 
wayes  being  respected,  that  if  the  saids  magistrats  within  burgh, 
find  any  nect^ssity  for  having  any  more  measures  then  was  given 
up  and  used  by  them  before,  it  shall  be  licenced  to  them  to  make 
moe  measures,  thev  beins:  answerable  and  conform  to  the  stand- 
ard :  and  making;  the  saids  Justices  to  landwart  foreseen  and  ae- 
quaint  therewith,  and  declaring  the  number  of  the  measures, 
whereof  thev  find  the  necessitv  of  use. 

25.  The  saids  Justices  shall  be  holden  to  ^ve  command  and 
direction  to  their  constables,  to  apprehend  any  such  person,  who 
shall  be  found  contemptuously  to  have  disobeyed  the  censures 
of  the  church,  they  being  lawfully  required  to  do  the  same. 

26.  The  said  Justices  of  Peace,  as  well  to  burgh  as  land,  shall 
conveen,  and  be  present  at  the  Quarter-Sessions  of  the  shire 
where  tlie  burgh  and  land  lycth,  give  their  oath  to  the  bench  at 
their  admission,  make  their  record,  and  make  payment  of  the 
fines  intrometted  witli  by  them  as  Justices  of  Peace  of  that  shire, 
to  their  collector. 

27.  They  shall  appoint  a  sufficient  collector  for  uplifldng  the 
Hii(>s  and  penalties  which  they  have  power  to  impose  upon  an 
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offender,  and  are  to  take  cantion  of  him  for  making  due  ao- 
cmnpt. 

£8.  They  shall  have  dmring  the  time  of  Sessioos,  for  every 
day  of  their  abode,  (so  it  do  not  exceed  the  number  of  three 
dayes  at  the  most  at  one  time)  allowed  to  every  one  of  them 
fonrty  shillings  Scots  money,  daily  to  be  paid  and  uplifted  by 
the  collector  of  the  fines ;  but  neither  Earl,  Lord,  Bishop,  Privy 
Connsellor,  or  Sessioner,  shall  have  any  allowance;  and  all 
such  Justices  as  have  the  benefit  of  that  allowance,  and  shall  be 
absent  from  every  ordinary  Quarter-Sessions,  or  otherwise  when 
he  is  required  lawfully  by  the  Custos  Botularum  to  any  parti- 
cular meeting,  shall  incur  the  penaltie  of  fonrty  pounds  Scots 
money,  not  being  lawfully  excused,  and  the  excuse  allowed  by 
the  rest  of  the  Justices  there  assembled. 

29.  The  Lords  of  Session  shall  direct  general  and  summar 
charges  of  horning  and  poynding,  at  the  instance  of  the  col- 
lector appointed  in  every  countrey  for  ingathering  all  fines  and 
penalties  whatsoever  incurred,  upon  a  simple  charge  of  fifteen 
dayes;  and  no  suspension  shall  be  granted  thereof  but  upon 
consignation  of  the  sums  contained  in  the  sentences,  and  by  find- 
ing caution  for  payment  of  the  charges,  at  the  modification  of 
the  saids  Lords. 

SO.  The  saids  Commissioners,  at  the  end  of  every  Quarter 
Sessions,  shall  send  to  his  Majesties  Council,  a  catalogue  of  all 
such  persons  as  they  have  either  committed,  or  otherwayes  put 
under  surety,  with  a  short  abbreviate  of  the  cause  thereof;  to 
the  efiect,  that  thereupon  the  Council,  as  they  shall  think  ex- 
pedient, may  return  to  them  against  their  next  Session,  or  to 
the  Ctutos  Rotulorum  in  the  mean  time,  their  further  direc- 
tions. 

31.  The  saids  Justices  shall  put  in  execution  all  acts  of  Par- 
liament made  for  punishing  all  persons  whatsoever,  who  shall 
curse  or  prophanely  swear,  or  shall  be  mockers  or  reproachers 
of  piety,  or  the  exercise  thereof;  and  shall  require  and  levy 
upon  every  ofiender,  the  several  penalties  following,  viz.  of  a 
nobleman,  twenty  pounds ;  each  barron,  twenty  merks ;  each 
gentleman,  heritor,  or  burgess,  ten  merks;  each  yeoman,  fourty 
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shillings;  each  servant,  twenty  shillings,   Scots  money:  each 
minister  in  the  fifth  part  of  his  years  stipend ;  without  prejudice 
to  other  proceedings  against  any  such  minister  for  the  same. 
And  in  any  of  all  the  cases  before  specified  in  this  instruction, 
the  saids  Justices  shall  put  in  execution  all  such  laws,  as  for 
cor])oral  punishments,   as   have   any  provisions  mentioned   in 
them  for  such  cases :  and  in  case  of  the  inabilities  of  the  parties 
delinquents  to  pay  the  sum  mentioned  in  this  instruction,  the 
saids  Justices  shall  put  in  execution  such  laws,  as  for  corporal 
punishments,  as  have  any  provision  mentioned  in  them  for  such 
cases ;  and  that  the  wives  delinquents  shall  be  punished  accord- 
ing to  the  quality  of  their  respective  husbands,  and  that  their 
husbands  be  liable  for  payment  of  their  wives  fines  respectively, 
in  manner  above  mentioned ;  toHes  qtwties  for  each  &uU :  and 
all  others  whatsoever,  not  particularly  herein  nominat,  are  to 
pay  in  proportion  to   their  respective  qualities  and  degrees. 
And  also,  the  saids  Justices  are  to  put  in  execution,  the  acts  of 
Parliament  made  for  the  punishing  of  all  persons  that  shall  be 
found  guilty  of  the  sin  of  fornication ;  and  that  they  levy  or 
cause  to  be  levied,  the  several  pecunial  sums  therein  mentioned, 
viz.  For  each  nobleman,  for  the  first  fault,  four  hundred  pounds ; 
each  barron  two  hundred  pounds ;  each  other  gentleman  and 
burgess  one  hundred  pounds ;  every  other  person  of  inferior 
quality  ten  pounds,  Scots  money ;  and  that  these  penalties  shall 
be  doubled  toiies  quoties,  according  to  the  relapses  and  de- 
grees of  the  offence,  and  quality  of  the  offenders.     And  that  the 
said  penalties  shall  be  levied,  not  only  off  the  man,  but  also  off 
the  woman,  according  to  her  quality,  and  the  degree  of  her  of- 
fence, the  one  without  prejudice  of  the  other.     All  and  sundry 
which  penalties  so  to  be  levied,  are  to  be  disposed  of  as  follow- 
cth :   To  wit,  one  half  to  pious  uses  in  the  same  paroch  where 
the  offenders  live,  or  the  offence  hath  been  committed ;  and  the 
other  half  to  be  divided  into  two  equal  parts,  one  part  whereof 
to   be   given  to  the  informer  and  prosecutor,  and  out  of  the 
other  half,  to  satisfie  the  constable,  or  other  persons  who  shall 
be  employed  for  bringing  the  person  accused  to  justice,  and  the 
remainder  to  be  disposed  of  to  pious  uses,  or  to  satisfie  the  con- 
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alables  for  their  travel  and  service  in  other  parts  of  their  office, 
according  as  the  Justices  shall  think  fit. 

3^  That  the  Justices  shall  put  the  Acts  of  Parliament  in 
execution  for  the  punishment  of  all  persons  found  guilty  of  the 
sip  of  drunkenness,  or  excessive  drinking,  especially  under  the 
names  of  healths,  or  haunting  taverns  or  ale-houses  after  ten  of 
tti$t  clock  at  night,  or  at  any  time  of  the  day,  except  in  time  of 
travel,  or  for  ordinary  refreshments.  As  also  against  the 
keepers  of  the  taverns  or  ale-houses,  that  shall  sell  the  drink 
UBto  them :  Which  penalties,  in  the  saids  several  Acts  contain- 
ed, the  saids  Justices  are  to  levy,  or  cause  to  be  levied,  upon 
the  saids  delinquents ;  and  the  saids  penalties  are  to  be  disposed 
of  by  the  saids  Justices,  in  like  manner  as  aforesaid. 

.  33.  The  saids  Justices  shall  put  in  execution,  all  Acts  of 
Parliament,   made  against  such  persons  as  shall  profane  the 
Lords  day,  and  require  or  levy  the  penalties  therein  contained : 
wjt^ich  penalties  foresaids  the  saids  Justices  are  to  dispose  of^  in 
like  manner  as  aforesaid. 

34^  And  at  what  time  and  whensoever  one  shall  accuse  an- 
other person  or  persons  to  be  guilty  of  treason,  murder  or 
other  fellony,  blasphemy,  incest,  or  any  other  hainous  crimes : 
in  such  cases  the  said  Justice  or  Justices  shall  forthwith  cause 
such  person  or  persons  to  be  apprehended,  and  after  inquiry 
made  in  the  cause,  the  saids  Justice  or  Justices,  if  they  find 
cause,  shall  commit  the  ofiender  to  prison,  or  take  sufficient 
bail,  if  the  case  by  the  law  be  bailable :  and  shall  take  the  in- 
formation of  the  party  accusing  upon  oath,  and  bind  him  to 
prosecute,  and  shall  take  the  testimony  or  deposition  of  the  wit- 
nesses likewise  upon  oath,  and  bind  them  to  give  an  evidence,  and 
shall  also  take  the  examination  of  the  party  accused.  All  which 
recognisances,  informations,  depositions,  and  examinations^  the 
said  Justice  or  Justices,  shall  certifie  to  the  next  Qnaster- 
Session,  assizes  or  criminal  courts  respectively,  to  the  end  the 
Justice  may  proceed  against  them  according  to  the  law. 

35.  And  if  any  nobleman,  barron,  or  bailey,  or  any  in  their 
names,  having  power,  shall  acclaim  the  right  of  jurisdiction  to 
proceed  against  any  delinquent  apprehended  by  a  constable  for 
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any  capital  crime :  Then  and  in  that  case,  any  of  the  Justices 
shall  receive  security  of  the  said  party,  who  required  the  de- 
fender to  be  delivered  to  him,  that  justice  shall  be  duly  minis* 
tred :  and  then  shall  cause  delivery  of  the  said  person  to  be 
made  to  him  ;  and  the  said  Justice  of  Peace,  at  the  next  Session, 
shall  certifie  the  whole  matter  to  the  bench ;  to  the  effect  they 
may  enquire,  whether  justice  hath  been  accordingly  ministred, 
and  if  any  fault  be  found,  to  advertise  his  Majesties  Council, 
that  order  may  be  taken  therewith. 

36.  The  saids  Justices  shall  twice  in  the  year,  at  the  first  of 
December  and  the  first  of  Junei  take  up  a  list  of  the  poor  in 
every  paroch  within  burgh  or  land ;  into  which  number  there 
shall  no  person  be  received,  who  are  any  way  able  to  gain  their 
own  living ;  and  to  the  effect  these  poor  may  no  longer  be  ne- 
cessitat  to  seek  their  living,  with  such  hardship  and  difiiculty 
by  scandalous  vaging  as  hitherto  they  have  been  in  use  of,  tlie 
Justices  shall  appoint  two  or  moe  persons  of  good  lame  and 
quality  in  every  paroch,  to  be  overseers  of  the  poor  in  each 
paroch  aforesaid,  and  to  authorize  the  saids  overseers  to  make 
due  tryal  and  examination  of  the  condition  and  number  of  such 
poor,  aged,  sick,  lame,  and  impotent  inhabitants  of  the  said  pa- 
roch, who  (of  themselves)  have  not  to  maintain  them,  nor  are 
able  to  work  for  their  living,  as  also,  of  all  orphans  and  other 
poor  children  within  the  said  paroch,  who  are  left  destitute  of 
all  help :  and  the  saids  overseers  are  to  list  and  inroU  all  such 
persons,  and  to  provide  them  such  a  convenient  house  for  their 
dwelling,  either  a  part  or  together,  as  they  shall  judge  requisite  • 
and  upon  consideration  had,  what  the  necessary  maintenance 
will  extend  to  weekly,  the  saids  overseers  are  to  call  for  the 
collections  of  the  said  paroch,  or  other  sums  appointed  for  the 
maintenance  of  the  poor  thereof;  and  the  persons  who  have  the 
said  sums  in  their  hands,  are  hereby  required  to  deliver  the 
same  to  the  saids  overseers ;  and  their  receipts  under  their  handsi 
shall  be  their  sufficient  discharge :  which  sum  so  received,  the 
overseers,  are  to  dispose  proper tionably  to  the  several  poor 
people  aforesaid,  according  as  they  shall  find  their  necessities  to 
require,  and  the  saids  overseers  are  to  take  due  tryal  of  thegood 
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behaviour  and  carriage  of  the  poor  person,  listed  and  enrolled 
as  aforesaid,  that  if  any  of  them  being  so  provided,  shall  go 
abroad  to  beg,  or  othewayes  miscarry  themselves,  or  shall  re* 
fuse  being  able  to  work  any  manner  of  work  that  they  are  able  to 
perform;  in  such  cases  the  saids  overseers  are  to  acquaint  the  saids 
Justices  therewith,  who  shall  appoint  such  punishments  for  the 
first  fault,  as  in  their  judgments  they  shall  find  requbit ;  and  if 
they  shall  continue  in  such  miscarriages,  they  are  to  be  holden 
and  repute  as  vagabonds,  and  so  to  be  proceeded  against  accord- 
ing to  the  law  in  that  case  provided.  And  to  the  end  that  there 
may  be  an  exact  performance  of  the  premises,  the  saids  Justices 
are  hereby  required  to  call  before  them  the  saids  overseers  once 
in  every  six  months,  or  oftner  if  they  shall  think  expedient,  to 
give  an  account  upon  oath  of  the  whole  sums  received  by  them, 
and  to  produce  the  rolls  of  the  said  poor,  together  with  an  ac- 
count of  what  money  they  have  received  any  otherwayes,  for 
the  use  of  the  said  poor ;  and  after  a  due  consideration  of  the 
cfaai^,  together  with  the  discharge  thereof,  to  approve,  allow, 
or  disallow  the  same,  as  shall  be  found  just,  and  the  saids  Jus- 
tices are  to  take  due  tryal  and  examination  how  the  saids  over- 
seers have  dischai^ed  their  trust ;  and  in  case  of  the  refusal  of 
any  of  the  saids  overseers,  nominat  and  elected  as  aforesaid, 
to  accept  the  said  office,  or  having  accepted,  shall  be  found  negli- 
gent therein,  or  shall  refuse  or  delay  to  give  an  account  of  their 
intromissions,  when  required  as  aforesaid,  or  to  deliver  what 
money  shall  be  found  resting  in  their  hands,  undisposed  of  at 
the  end  of  the  year  unto  such  new  overseers  as  shall  be  ap- 
pointed :  in  such  cases  the  ofienders  shall  incur  the  penalty  of 
twenty  pounds  Scots,  to  the  use  of  the  poor ;  and  suffer  such 
further  censure,  as  the  saids  Justices,  at  their  Quarter  Sessions, 
upon  consideration  had  of  their  fault,  shall  see  meet  to  impose. 

37.  And  further,  the  saids  Justices  are  hereby  impowered' 
and  commanded,  to  call  for  an  account  firom  these  who  took 
upon  them  to  exerce  that  place  and  ofiice,  during  the  late  usur- 
pation, of  all  fines,  penalties,  and  others,  raised,  exacted,  or  up- 
lifted off  any  persons,  ^'Ud  to  ordain  them  to  deliver  and  make 
payment  to  them  of  what  hath  not  been  by  sufficient  order  dis- 
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posed  of:  And  in  case  of  any  difference  arising  thereupon,  that 
the  Justices  consult  his  Majesties  Council,  who  shall  give  their 
orders  therein. 


ALEHOUSES,  Certificate  for  the  LicKNsiNe  of. 

Act  9  Geo.  IV.  c.  58. 

An  Act  to  regidcUe  the  granting  of  Certificates^  by  Justices  cf 
the  Peace  and  Magistrates^  authorising  persons  to  keep  Common 
Inns,  Alehouses,  and  Victualling  Houses,  in  Scotkmdy  in  which 
Ale,  Seer,  Spirits,  Wine,  and  other  exciseable  liquors  may  be 
sold  by  retail  under  Excise  Licences  ;  and  for  the  better  regula- 
tion of  such  houses  ;  and  for  the  prevention  of  such  houses  being 
kept  without  such  Certificate 

Whereas  the  laws  now  in  force  respecting  liceDced  or  certifi- 
cates to  be  granted  by  Justices  of  the  Peace  and  Magistrates 
to  persons  to  keep  common  inns,  alehouses,  or  victualling 
houses,  for  the  purpose  of  enabling  them  to  obtain  Excise  licences 
for  the  sale  of  ale,  beer,  spirits,  wine,  or  other  ezcbeable  liquor, 
by  retail,  to  be  drunk  or  consumed  upon  the  premisoB  in  which 
the  same  is  sold,  in  Scotland,  are  defective,  and  require  to  be 
altered  and  amended :  May  it  therefore  please  your  Miyesty 
that  it  may  be  enacted ;  and  be  it  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that 
from  and  after  the  passing  of  this  Act,  an  Act  passed  in  the 
fourty-fourth  year  of  the  reign  of  his  late  M^esty  King  George 
the  Third,  for  more  effectually  preventing  the  sale  of  exciseable 
liquors  in  Scotland  by  persons  not  duly  licenced,  and  for  plter- 
ing  the  times  of  granting  licences  to  sell  such  exciseable  liquors 
by  retail,  and  also  an  Act  passed  in  the  forty-eighth  year  of  his 
said  late  Majesty,  for  repealing  the  stamp  duties  on  licences 
granted  by  Justices  of  the  Peace  for  selling  ale,  beer,  and  other 
exciseable  liquors  by  retail,  and  for  granting  other  duties  in 
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Mea  tiwreoC  and  all  other  laws  and  provisions  in  force  before 
and  at  the  commencement  of  this  Act,  respecting  such  licences 
or  certificates  to  be  so  granted  as  aforesaid  by  Justices  of  the 
Peace  or  Magistrates  in  that  part  of  Great  Britain  called  Scot- 
itmdy  shall  be,  and  the  same,  in  so  far  as  they  relate  to  such 
ficences  or  certificates  being  granted  as  aforesaid,  are  hereby 
respectively  repealed,  save  and  except  in  so  fiir  as  the  same 
repeals  or  repeal  any  other  law  or  laws  before  in  force,  and  save 
and  except  as  to  any  fine,  penalty,  or  forfeiture  incurred  under 
the  said  laws  or  any  of  them  hereby  repealed  before  the  com- 
mencement of  this  Act  and  save  and  except  as  to  any  certificates 
then  in  force,  which  shall  continue  in  force  until  the  next  half- 
yeariy  meeting  for  granting  certificates  as  after  mentioned,  but 
no  longer. 

2.  And  be  it  fiirther  enacted.  That  throughout  Scotland  there 
shall  be  annually  held,  for  the  purpose  of  granting  certificates 
to  persons  to  keep  common  inns,  alehouses,  or  victualling  houses, 
to  sdl  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in 
the  premises  in  which  the  same  is  sold,  two  general  meetings 
of  the  Justices  of  the  Peace  in  every  county,  so  long  as  not  di- 
vided into  districts  in  manner  herein-after  mentioned,  and  two 
general  meetings  of  the  Magistrates  of  every  royal  burgh,  which 
meetings  shall  be  called  **  the  General  Half-yearly  Meetings  for 
granting  Publicans'  Certificates/' 

d.  And  be  it  further  enacted,  That  the  Magistrates  of  royal 
borgfas  shall  meet  for  granting  such  certificates,  within  the 
royalty  of  the  said  burgh  respectively  as  aforesaid,  upon  the 
last  Tuesday  of  .^ftril  and  the  last  Tuesday  of  October  in  each 
year,  with  power  to  them  to  adjourn  such  meetings  from  day 
to  day  as  they  shall  think  fit,  during  the  period  of  seven  lawful 
days  following  and  next  after  the  day  of  their  first  meeting, 
and  no  longer :  Provided  always,  that  Magistrates  of  royal 
bui^hs  shall  in  no  case  have  power  to  grant  such  certificates  as 
aforesaid  for  inns,  alehouses,  or  victualling  houses  to  be  kept 
beyond  the  royalty  of  the  burgh ;  and  if  any  such  certificate 
shall  be  granted  contrary  hereto,  the  same  shall  be  and  is  here- 
by declared  to  be  null  and  void  to  all  intents  and  purposes. 

•2  L 
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4.  And  be  it  further  enacted,  That  the  Justices  of  the  Peace  for 
the  several  counties  in  Scotland  shall  assemble,  for  granting  sacfa 
certificates  for  their  several  counties  respectively,  upon  the  first 
Tuesday  of  May  and  the  last  Tuesday  of  October  in  each  year, 
with  power  to  them  to  adjourn  such  meetings  from  day  to  day, 
as  they  shall  think  fit,  during  the  period  of  seyen  lawful  days 
following  and  next  after  the  day  of  their  first  meeting,  and  no 
longer :  Provided  always,  that  such  Justices  shall  not  have 
power  to  grant  such  certificates  for  the  royalty  of  any  royal 
burgh,  except  as  after  mentioned ;  and  if  any  such  certificate 
shall  be  granted  contrary  hereto,  the  same  shall  be  and  is  here- 
by declared  to  be  null  and  void  to  all  intents  and  pnrposes. 

5.  And  be  it  further  enacted,  That  it  shall  be  lawfiil  for  the 
Justices  of  the  Peace  of  any  county,  assembled  at  a  meeting  to  be 
held  on  the  same  day  on  which  the  first  Muhaehnai  head  court 
of  the  county  shall  be  held  aflter  the  passing  of  this  Act,  to  di- 
vide the  county  into  districts  for  the  purposes  of  this  Act,  with- 
in which  such  Justices  shall  assemble  at  a  place  to  be  by  them 
appointed,  for  considering  and  disposing  of  applications  under 
this  Act,  at  the  times  before  specified ;  and  notice  of  the  place 
of  meeting  so  to  be  appointed,  and  of  the  name  and  residence 
or  office  or  place  of  business  of  a  clerk  or  depute  clerk  within 
such  district,  with  whom  applications  and  recommendations  may 
be  lodged  in  terms  of  this  Act  (as  after  mentioned,)  shaD  be 
given  by  advertisement  at  the  church  doors  of  every  parish 
church  within  the  district,  for  two  several  Sundays  at  least,  be- 
fore the  first  holding  of  such  district  meeting  so  appointed : 
Provided  always,  that  it  shall  be  lawful  for  the  Justices  of  the 
Peace  of  any  county,  at  any  Michfiehnas  meeting  as  aforesaid, 
after  previous  notice  by  three   advertisements  published  one 
month  before  such  Michaelmas  meeting  in  any  newspaper  or 
newspapers  circulated  within  the  district  to  be  afiected  by  the 
change  proposed  to  be  made,  at  any  time  to  alter  or  change 
any  district  or  place  of  district  meeting  by  them  appointed,  due 
notice  thereof  being  given,  in  like  manner  as  aforesaid,  at  every 
parish  church  before  the  next  holding  of  such  district  meeting. 

6.  And  be  it  further  enacted,  That  if  in  any  royal  burgh  there 
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aliali  not  be  a  sufficient  nnmber  of  Magistrates  present  who  are 
qualified  to  grant  certificates  according  to  the  directions  of  this 
Aet^  at  any  time  when  such  certificates  are  hereby  appointed  to 
be  granted,  in  such  case  it  shall  and  may  be  lavrful  for  the  Jus'- 
tioes  of  the  Peace  of  the  county  in  which  such  royal  burgh  is 
sitoated  to  grant  certificates  for  such  royal  bui^h,  at  the  same 
time  and  in  tiie  same  manner  as  they  are  hereby  empowered  to 
grant  certificates  for  the  county :  Provided  always,  that  any 
Magistrates  of  such  burgh,  so  qualified,  may  and  are  hereby 
anthorized  and  empowered  in  such  case  to  act  vXoog  with  sudi 
Justices  in  granting  such  certificates. 

7.  And  be  it  further  enacted,  That  at  su^  General  or  Dis* 
triet  Meetings,  or  at  any  adjournment  thereof,  within  the  respec- 
ttye  periods  aforesaid,  it  shall  be  lawful  for  the  said  Justices  and 
BCagistrates  respectively  to  grant  certificates  for  the  year  next 
ensuing,  commencing  as  after  mentioned,  to  such  and  so  many 
persons  as  the  Justices  «^or  Magistrates  then  assembled  at  such 
General  or  District  Meeting,  or  the  major  part  of  them,  shall 
think  meet  and  convenient,  to  keep  common  inns,  alehouses,  or 
victualling  houses,  within  which  ale,  beer,  spirits,  wine,  or  other 
exdseaUe  liquors  may,  under  excise  licences,  be  sold  by  retail, 
to  be  drunk  or  consumed  in  the  premises,  within  their  respec- 
tive counties,  districts  or  royal  burghs ;  and  such  Justices  or 
Magistrates  shall  deliver  or  cause  to  be  delivered  to  every  per- 
son so  authorized  or  empowered  a  certificate,  written  or  printed 
cm  paper,  in  such  a  form  as  herein^after  directed :  Provided  al* 
ways,  that  all  such  meetings  shall  he  held  with  open  doors ;  and 
that  it  shall  not  be  competent  to  refuse  the  renewal  of  any  cer- 
tificate without  hearing  the  party  in  support  of  the  application 
for  renewal  in  open  Court,  if  such  party  shall  think  fit  to  attend ; 
and  that  there  shall  be  at  least  two  Justices  of  the  Peace  or 
Magistrates  respectively  present  at  such  meetings ;  and  any  cer- 
tificate granted  otherwise  than  at  such  me^ings  shall  be  void 
and  of  no  e£Fect. 

8.  And  be  it  further  enacted.  That  no  such  certificate  as 
aforesaid  shall  entitle  any  person  to  keep  a  common  inn,  ale- 
house, or  victualling  house,  or  to  obtain  an  excise  licence  for 
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selling  ale,  beer,  spirits,  wine,  or  other  exciseable  liquors,  by  re- 
tail, to  be  drunk  or  consumed  in  any  other  house  or  premises 
than  the  house  and  premises  specified  in  such  certificate :  Pro- 
vided always,  that  nothing  in  this  Act  contained  shall  be  con- 
strued to  prohibit  any  person  who  shall  have  obtained  such  cer- 
tificate from  selling  ale,  beer,  spirits,  wine,  or  other  exciseable 
liquors,  in  boats  or  vessels  moored  in  rivers,  at  any  time,  or  in 
houses,  booths,  or  other  places,  at  the  time  and  within  the  limits  of 
the  ground,  town,  or  place  in  or  upon  which  is  holden  any  law- 
ful fiiir,  in  the  same  parish  with  the  house  or  premises  for  which 
any  person  shall  have  obtained  a  certificate  as  aforesaid,  or  in 
any  parish  immediately  adjoining  thereto. 

9.  And  be  it  further  enacted,  That  every  such  certificate  as 
aforesaid  shall  be  in  force  for  one  whole  year,  commencing  at 
the  term  of  Whitsunday^  or  for  six  months  from  Martinmiu  re- 
spectively, according  to  the  period  of  the  year  at  which  such 
certificate  was  granted,  and  no  longer. 

10.  And  be  it  further  enacted.  That  in  all  cases  a  written  or 
printed  application  shall  be  lodged  with  the  clerk  of  the  Magis- 
trates of  the  royal  burgh,  or  of  the  Justices  of  the  Peace  for  the 
county,  at  lecist  ten  days  before  the  first  day  of  the  general  or 
district  meeting  for  granting  such  certificates,  setting  forth  the 
name  and  designation  of  the  applicant,  and  specifying  -the  house 
or  premises,  for  which  such  applicant  craves  that  such  certificate 
may  be  granted,  by  the  name  of  the  street  or  place,  and  the 
number  of  the  house,  or  other  particular  description  ;  and  that 
a  fee  of  two  shillings,  and  no  more,  shall  be  payable  to  the  clerk 
at  lodging  such  application. 

11.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the 
Justices  or  Magistrates  respectively,  assembled  at  any  such 
General  or  District  Meeting  as  aforesaid,  to  make  such  regula* 
tions  and  rules  as  they  shall  think  fit,  not  being  inconsistent 
with  the  provisions  of  this  Act,  as  to  the  manner  of  making 
such  applications,  as  well  for  ascertaining  the  character  of  the 
applicants,  as  whether  it  be  expedient  to  grant  such  certificates 
in  the  places  in  which  they  are  sought  to  be  obtained,  and  also 
as  to  the  mode  of  proceeding  in  transferring  certificates  as  here- 
in<after  mentioned. 
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12.  And  be  it  fiuther  enacted,  That  the  names  and  designa- 
tions of  an  persons  who  make  applications  for  such  certificates 
shall  be  entered  in  a  book  or  register,  to  be  kept  by  the  clerk  of 
sach  Justices  or  Magistrates  respectively,  wherein  the  names  and 
designations  of  new  applicants  shall  be  entered  separately,  which 
book  or  r^;ister  shall  contain  columns  for  the  designations  of  such 
applicants,  for  the  names  of  the  persons  who  recommend  them, 
for  the  house  and  place  for  which  such  certificate  is  applied,  for 
the  manner  in  which  the  application  is  disposed  of,  and  for  noting 
a  memorandum  of  convictions  under  this  Act  against  such  per- 
sons respectively,  and  the  dates  thereof;  and  the  cases  of  new 
s^plicants  shall  not  be  considered  until  all  the  other  cases  shall 
have  been  disposed  of;  and  that  at  the  end  of  the  meeting  for 
eaidi  day,  a  deliverance  shall  be  written  in  such  book  or  register, 
specifying  whether  such  applications  respectively  were  granted 
or  refused,  or  continued  for  farther  inquiry,  or  how  otherwise 
disposed  of;  and  such  deliverance  shall  be  then  and  there  signed 
by  the  nuyor  part  of  such  Justices  or  Magistrates  so  assembled, 
or  by  the  preses  of  the  meeting,  according  to  the  form  contained 
in  the  schedule  annexed  to  this  Act,  therein  designated  by  the 
letter  A. ;  and  it  shall  not  be  lawful  for  the  Justices  or  Magis-r 
trates  at  any  adjourned  meeting  to  alter  any  thing  which  was 
done  at  any  previous  meeting  in  granting  or  refusing  such  cer* 
tificates;  and  the  clerk  of  such  Justices  or  Magbtrates  shall 
make  out  a  certificate  in  the  form  contained  in  the  schedule  an- 
nexed to  this  Act,  designated  by  the  letter  B.,  specii^^g  the 
date  from  which  such  certificate  shall  be  current. 

13.  And  be  it  further  enacted.  That  no  Justice  of  the  Peace 
or  Magistrate  in  any  county  or  royal  burgh,  who  is  a  brewer, 
maltster,  distiller,  or  dealer  in  or  retailer  of  ale,  beer,  spirits, 
wine  or  other  exciseable  liquors,  or  who  shall  be  in  partnership 
with  any  person  as  a  brewer,  maltster,  distiller,  or  dealer  in  or 
retailer  of  ale,  beer,  spirits,  wine,  or  other  exciseaUe  liquors, 
shall  act  as  such  Justice  of  the  Peace  or  Magistrate  respectively 
in  the  execution  of  this  Act ;  nor  shall  any  Justice  of  the  Peace 
or  Magistrate  act  in   the  granting  of  any  certificate  when  he 
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shall  be  the  proprietor  or  tenant  of  the  house  or  premises  for 
which  such  certificate  shall  be  applied  for ;  and  every  thing  done 
by  a  Justice  of  the  Peace  or  Magistrate  respectively  in  any  case 
in  which  he  is  so  disqualified  to  act  shall  be  null  and  void ;  and 
every  Justice  of  the  Peace  or  Magistrate,  who  shall  knowingly 
or  wilfully  offend  in  any  of  the  premises  aforesaid,  shall  forfeit 
and  pay  the  sum  of  fifty  pounds,  to  be  recovered,  by  any  person 
who  will  prosecute  for  the  same,  before  the  Sheriff  of  the  county, 
within  six  calendar  months  next  after  the  offence  has  been  com- 
mitted. 

14.  And  be  it  further  enacted,  That  if  any  Justice  of  the 
Peace,  or  proprietor  or  occupier  of  any  house  in  respect  whereof 
any  such  certificate  shall  be  applied  for,  shall  be  dissatisfied  with 
any  proceedings  of  any  Justices  or  Magistrates  assembled  for 
granting  certificates  as  aforesaid,  whether  in  granting  or  refusing 
or  otherwise  disposing  of  any  such  application,  it  shall  be  lawful 
to  such  Justices  of  the  Peace,  proprietor,  or  occupier,  to  appeal 
therefrom  to  the  next  Quarter  Sessions  of  the  Peace  for  the 
county :  Provided  always,  that  such  appeal  shall  be  lodged  with 
the  clerk  of  the  peace  within  ten  days  after  such  proceeding ; 
and  provided  such  appellant,  being  a  proprietor  or  occupier  as 
aforesaid,  shall  find  caution  to  abide  such  appeal  and  the  ex- 
penses thereof,  and  shall  give  intimation  of  such  appeal  to  the 
opposite  party,  and  to  the  Justices  of  whose  proceeding  he  com- 
plains. 

15.  And  be  it  further  enacted,  That  every  person  licenced  to 
sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  his 
house  or  premises,  shall  sell  or  otherwise  dispose  of  all  such 
liquors  by  retail  therein  (except  in  quantities  less  than  half  a 
pint),  by  the  gallon,  quart,  pint,  or  half  pint  measure,  aiaed  ac^ 
cording  to  the  standard,  and  shall,  if  required  by  any  guest  or 
customer  purchasing  such  liquor,  retail  the  same  in  a  vessel 
sized  according  to  such  standard,  and  in  de&ult  thereof  he  shall 
forfeit  and  pay  for  every  such  offence  the  illegal  measure,  and  a 
sum  not  exceeding  forty  shillings,  to  be  recovered,  with  ex* 
penses,  at  the  instance  of  any  person  who  shall  prosecute  for  the 
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same,  before  the  Sheriff  or  Justices  of  the  Peace ;  and  such  pe- 
nalty shall  be  oy^  and  above  all  penalties  to  which  the  offender 
uday  be  liable  under  any  other  Act. 

16*  And  be  it  further  enacted,  That  if  any  clerk  of  the  peace, 
or  town  clerk  respectively,  shall  knowingly  and  wilfully  issue 
or  deliver  any  such  certificate  as  aforesaid,  contrary  to  the  de- 
liverance in  such  book  or  register,  or  to  any  person  not  duly  au- 
thorized to  receive  the  same  by  the  Justices  or  Magistrates  as- 
sembled at  such  Greneral  or  District  Meeting,  or  if  any  such  clerk 
shall  knowingly  and  wilfully  insert  any  untrue  date  in  any  such 
certificate,  or  shall  refuse  to  deliver  such  certificate  to  any  per- 
son duly  authorized  as  aforesaid  to  receive  the  same,  every  such 
derk  shall  for  every  such  offence  forfeit  the  sum  of  twenty 
pounds,  to  be  recovered,  by  any  person  who  will  prosecute  for 
the  same,  before  the  Sheriff  of  the  county,  during  the  period  of 
one  year  for  which  such  certificate  appears  to  have  been  granted, 
or  ought  to  have  been  granted,  or  within  six  months  after  the 
expiry  of  the  said  period. 

17.  And  be  it  further  enacted.  That  within  eight  days  next 
after  the  time  during  which  such  meetings  as  aforesaid  may  be 
held  respectively  shall  have  expired,  the  clerks  of  such  Magis- 
trates and  Justices  respectively  shall  transmit  to  the  collector 
or  supervisor  of  Excise,  in  the  particular  collection  or  dis- 
trict in  which  any  such  certificate  shall  have  been  granted,  a  list 
of  all  the  persons  there  who  have  obtained  such  certificates  for 
that  collection  or  district  for  the  current  year,  which  list  shall  be 
made  out  from  the  books  or  registers  herein-before  appointed  to 
be  kept  by  such  clerks  respectively,  and  shall  contain  the  same 
heads  and  titles,  filled  up  according  to  the  deliverance  signed  by 
the  Justices  and  Ma^trates  assembled  at  the  meeting ;  and  every 
such  list,  when  so  made  out,  shall  be  duly  certified  by  the  sub- 
scription of  such  clerks  respectively,  and  transmitted  as  aforesaid; 
and  such  clerk  shall,  upon  the  delivery  thereof,  be  entitled  to 
receive  from  such  collector  or  supervisor  as  aforesaid,  a  remune- 
ration for  his  trouble  in  making  out  the  same,  at  and  after  the 
rate  of  one  penny  for  the  name  of  each  person  contained  in  sack 
list,  to  whom  it  has  been  resolved  that  a  certificate  shall  be  grant- 
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cd  as  aforesaid ;  and  if  any  such  clerk  shall  refiise  or  neglect  to 
make  out  and  send  such  lists  as  aforesaid,  he  shall  for  every  such 
offence  forfeit  the  sum  of  five  pounds,  to  be  recovered,  by  any 
person  authorized  by  the  Commissioners  of  Excise  to  prosecute 
for  it,  before  the  Sheriff  of  the  county,  within  six  calendar  months 
next  afler  the  offence  has  been  committed. 

18.  And  be  it  further  enacted.  That  no  licence  for  the  sale 
of  any  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  on 
the  premises  of  the  person  licensed,  shall  be  granted  by  the  Com- 
missioner of  Excise,  or  by  any  Officer  of  Excise,  to  any  person 
whatsoever,  unless  such  person  shall  have  previously  obtained 
from  the  Justices  a  certificate  under  this  Act*  and  which  said 
certificate  of  such  Justices  shall  be  retained  by  such  person,  after 
being  produced  to  the  Commissioners  or  Officers  of  Excise ;  and 
every  licence  granted  by  the  Commissioners  of  Excise,  or  by  any 
Officer  of  Excise,  contrary  to  this  provision,  shall  be  null  and 
void  to  all  intents  and  purposes. 

19.  Provided  always,  and  be  it  enacted,  That  if  any  person 
duly  authorized  to  keep  a  common  inn,  alehouse,  or  victualling 
house  as  aforesaid,  shall  die  before  the  expiration  of  the  certifi- 
cate to  him  or  her  in  that  behalf  granted,  it  shall  be  lawful  fi)r 
any  two  or  more  of  the  Justices  of  the  Peace  or  Magistrates  of 
the  count}'  or  royal  burgh  respectively,  in  which  such  house  and 
premises  are  situated,  to  grant  to  the  executors,  representatives, 
or  disponees  of  the  person  so  dying,  and  who  shall  be  possessed 
of  such  house  or  premises,  a  transfer  of  the  certificate  to  keep  and 
continue  such  house  or  premises  as  a  common  inn,  alehouae^  or 
victualling  house,  as  before  such  death,  until  the  next  general  or 
district  meeting  to  be  held  under  the  authority  of  this  Act ;  and 
provided  also,  in  like  manner,  that  if  any  person  so  authorized, 
or  the  executors,  representatives,  or  disponees  of  a  person  dying 
so  authorized,  and  who,  upon  such  death,  shall  have  obtained 
such  transfer  of  certificate  as  aforesaid,  shall  remove  firom  or 
yield  up  the  possession  of  the  house  and  premises  for  which  such 
certificate  shall  have  been  granted,  it  shall  be  lawful  for  two  or 
more  Justices  of  the  Peace  or  Magistrates  respectively  as  afore- 
said, sitting  publicly  in  their  ordinary  place  of  meeting,  to  gr^t 
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to  any  new  tenant,  or  occupier  of  sach  house  and  premises,  upon 
sach  removal,  a  transfer  of  the  certificate  to  keep  such  house  and 
premises  as  a  common  inn,  alehouse,  or  victualling  house,  as  be- 
fore such  removal,  until  the  next  general  or  district  meeting  to 
be  held  under  the  authority  of  this  Act. 

20.  And  be  it  further  enacted,  That  the  transfer  certificate  to 
be  granted  on  such  death  or  removal  as  aforesaid  shall  be  in  the 
form  contained  in  the  schedule  annexed  to  the  body  of  this  Act, 
and  therein  designated  by  the  letter  C,  and  shall  be  held  on  the 
same  terms  and  conditions,  and  in  the  same  manner,  as  a  certifi- 
cate granted  at  any  General  or  District  Meeting,  for  which  trans- 
fer certificate  a  fee  of  one  shilling  and  no  more  shall  be  payable 
to  the  clerk. 

21.  And  be  it  further  enacted,  That  every  certificate  to  be 
granted  under  the  authority  of  this  Act  shall  be  and  be  held  on 
the  terms,  provisions,  and  conditions  therein  contained ;  and  in 
case  any  person  or  persons  authorized  to  keep  a  common  inn, 
alehouse,  or  victualling  house  under  such  certificate,  and  having 
excise  licences  for  the  sale  of  ale,  beer,  spirits,  wine,  or  other  ex- 
ciseable  liquors,  to  him  or  her  in  that  behalf  granted,  shall  offend 
against  any  of  the  terms  and  conditions  contained  in  such  certi- 
ficate, every  person  so  offending  shall  for  every  such  offence  for- 
feit and  undergo  the  several  penalties  and  disabilities  hereinafter 
mentioned ;  that  is  to  say,  for  the  first  offence  the  sum  of  five 
pounds,  with  the  expences  of  conviction,  to  be  ascertained  upon 
conviction ;  and  in  case  such  penalty  and  expences  shall  not  be 
paid  within  the  space  of  fourteen  days  next  after  such  conviction 
shall  have  taken  place,  the  offender  shall  suffer  imprisonment  upon 
his  own  charges  and  expences,  for  a  period  of  one  calendar 
month,  in  the  common  gaol  or  house  of  correction,  unless  he  or 
she  shall  sooner  pay  such  penalty,  and  the  expences  of  such  con- 
viction, and  of  executing  the  same;  and  in  addition  to  such 
penalty,  the  certificate  granted  to  such  person  may  be  declared 
to  be  forfeited  and  to  become  void  and  null;  and  for  the  second 
offence  the  offender  shall  forfeit  the  s^m  of  ten  pounds,  with  the 
expences  of  conviction,  to  be  ascertained  upon  conviction ;  and 
in  case  such  penalty  and  expences  shall  not  be  paid  within  the 
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space  of  fourteen  days  next  after  such  second  conviction  shall 
have  taken  place,  then  the  offender  shall  suffer  imprisonment, 
upon  his  own  charges  and  expences,  for  a  period  of  two  calendar 
months,  in  the  common  gaol  or  house  of  correction,  unless  he  or 
she  shall  sooner  pay  such  second  penalty,  and  the  expences  of 
conviction,  and  of  executing  the  same;  and  in  addition  to  such 
penalty,  the  certificate  granted  to  such  person  may  be  declared 
to  be  forfeited  and  to  become  void  and  null ;  and  for  the  third 
offence,  the  offender  shall  forfeit  the  sum  of  twenty  pounds,  with 
the  expences  of  conviction,  to  be  ascertained  upon  conviction ; 
and  in  case  such  penalty  and  expences  shall  not  be  paid  within 
fourteen  days  after  such  conviction  shall  have  taken  place,  then 
the  offender  shall  suffer  imprisonment  upon  his  own  charges  and 
expences,  for  a  period  of  four  calendar  months,  in  the  common 
gaol  or  house  of  correction,  unless  he  or  she  shall  sooner  pay 
such  third  penalty,  and  the  expences  of  conviction,  and  of  exe- 
cuting the  same ;  and  in  addition  to  such  penalty,  the  certificate 
granted  to  such  person  shall  be  declared  to  be  forfeited  and  to 
become  void  and  null ;  and  it  is  hereby  provided  and  declared, 
that  the  several  penalties  and  terms  of  imprisonment  before  men- 
tioned may  be  mitigated  by  the  court :  Provided  always,  that  by 
such  mitigation  such  penalties  and  terms  of  imprisonment  respec- 
tively shall  not  be  reduced  to  less  than  one  fourth  part  thereo£ 

22.  And  be  it  further  enacted.  That  if  any  person  shall  have 
been  convicted  of  any  breach  of  the  terms  and  conditions  of  the 
certificate  held  by  him  or  her  in  one  year  as  a  first  offence,  and 
such  person  shall,  in  the  following  or  any  subsequent  year  with- 
in three  years  after,  be  charged  with  a  breach  of  the  terms  and 
conditions  of  any  other  such  certificate  subsequently  obtaiDed  by 
such  person,  and  be  thereof  convicted,  such  conviction  shall  be 
deemed  and  taken  to  be  a  conviction  for  a  second  offence ;  and 
so  in  like  manner,  if  such  person  shall  be  again  convicted  within 
three  years,  it  shall  be  deemed  and  taken  to  be  a  conviction  for 
a  third  offence  within  the  meaning  of  this  Act ;  and  that  notwith- 
standing of  such  second  or  third  offence  being  in  breach  of  other 
and  different  terms  and  conditions,  or  of  other  and  different  cer* 
tificates  obtained  subsequently  to  the  certificate  for  the  breach 


Akhatues.']    APPENDIX  II. — STATUTES^  &C.  523 

of  the  conditions  of  which  the  first  or  second  conviction  took 
pbce. 

28.  And  be  it  further  enacted,  That  it  shall  be  lawfol  for 
any  person  or  persons  to  make  complaint  unto  and  before  the 
Sheriff,  or  before  any  two  or  more  Justices  of  the  Peace 
for  the  county,  or  before  the  court  of  any  royal  burgh  within 
whose  jurisdiction  the  person  complained  against  shall  reside, 
stating  in  such  complaint  that  the  defender  is  a  person  keeping  a 
common  inn,  alehouse,  or  victualling  house,  under  a  certificate 
to  him  or  her  in  that  behalf  granted,  and  selling  ale,  beer,  spirits, 
wine,  or  other  exciseable  liquors  by  retail  under  excise  licences, 
and  setting  forth  the  particular  breach  or  breaches  of  the  terms 
and  conditions  of  the  certificate  complained  of,  and  also  whether 
it  is  the  first,  second,  or  third  ofience,  as  the  case  may  be ;  and 
thereupon  the  Sheriff*  or  Bailie,  or  the  Justices  to  or  before  whom 
such  complaint  shall  have  been  made,  shall  grant  a  warrant  to 
the  officers  of  court  to  summon  the  party  complained  against  to 
appear  at  a  time  and  place  to  be  specified  in  such  warrant  and 
summons,  (such  summons  being  served  at  least  six  free  days  be- 
fore the  diet  of  appearance,)  to  attend  the  hearing  of  such  com- 
plaint ;  at  which  time  and  place,  if  the  said  party  shall  appear 
and  plead  to  such  charge,  or  in  case  of  his  or  her  not  appear- 
ance, on  proof  by  the  oath  of  the  constable  or  other  officer  of  his 
having  served  such  summons  as  herein-after  directed  at  least  six 
free  days  prior  to  the  diet  of  appearance,  it  shall  be  lawful  for 
such  Sheriff  or  Bailie,  or  two  or  more  Justices  of  the  Peace,  to 
inquire  into  the  truth  of  the  allegations  in  such  complaint,  and 
on  the  same  being  proved,  either  by  the  confession  of  the  party 
complained  against,  or  by  the  testimony  on  oath  (or  affirmation, 
if  a  quaker)  of  one  or  more  credible  witness  or  witnesses,  or  upon 
other  legal  evidence,  to  pronounce  judgment,  and  convict  the 
party  of  the  offence  complained  against,  without  any  written 
pleadings  or  record  of  evidence ;  it  being  hereby  provided,  that 
a  record  shall  be  preserved  of  the  charge  and  of  the  judgment 
pronounced :  Provided  always,  that  if  such  Sheriff,  Bailie^  or 
Justices  shall  see  cause,  it  shall  be  lawful  to  adjourn  the  hearing 
of  such  complaint  to  a  subsequent  day,  to  be  by  them  at  that 
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time  appointed ;  and  it  shall  be  lawful  for  any  Sheriff,  Bailie,  or 
Justices,  before  whom  proceedings  shall  be  had  for  the  recovery 
of  any  of  the  penalties  before  mentioned,  to  summon  before  him 
or  them  any  witness  or  witnesses,  and  to  require  them  to  produce 
any  such  writings  or  entries  as  may  be  required  for  the  due  de- 
cision of  the  case  before  them ;  and  all  such  records,  to  be  so 
preserved  as  aforesaid,  shall  be  in  the  form  contained  in  the 
schedule  annexed  to  the  body  of  this  Act,  therein  designated  by 
the  letter  D.,  or  to  such  effect. 

24.  And  be  it  further  enacted,  That  when  any  warrant  shall 
be  issued  for  summoning  any  person  to  appear  and  answer  to 
any  complaint  for  committing  a  breach  of  the  terms  and  con- 
ditions of  the  certificate  to  him  or  her  in  that  behalf  granted,  the 
directing  such  summons  to  such  person  by  the  name  in  which 
such  certificate  shall  have  been  granted,  or  by  the  name  by  which 
such  person  is  or  has  been  usually  known,  whether  the  same  be 
the  real  or  assumed  name  of  such  person,  and  the  leaving  a  copy 
of  the  complaint  and  of  the  warrant  for  summoning  such  person, 
with  a  citation  annexed,  subscribed  by  the  officer,  at  the  house, 
outhouse,  or  premises  in  which  the  offence  shall  have  been  com- 
mitted, or  if  admittance  cannot  be  obtained,  the  affixing  a  copy 
thereof  on  the  door  or  other  conspicuous  part  of  the  outside  of 
such  house  or  premises,  shall  be  deemed  and  taken  to  be  as  goodi 
legal,  and  effectual  a  summons  as  if  the  same  bad  been  person- 
ally delivered  to  the  party  for  whom  such  summons  was  intend- 
ed, and  to  whom  the  same  was  intended  to  be  served. 

25.  And  be  it  further  enacted.  That  if  any  person  shall  consider 
himself  or  herself  to  be  aggrieved  by  any  judgment,  whether 
of  conviction  or  of  absolvitor,  given  upon  any  complaint  pre- 
sented under  this  Act,  by  any  two  or  more  Justices  of  the 
Peace,  it  shall  be  lawful  to  such  person  to  appeal  therefrom  to 
the  Justices  assembled  at  the  next  Quarter  Sessions  held  for  the 
county  in  which  the  judgment  so  appealed  against  was  given, 
which  Justices  are  hereby  authorized  and  required  to  hear  and 
finally  adjudge  such  appeal :  Provided  always,  that  no  such  ap- 
peal shall  be  heard,  unless  the  appellant  shall,  within  eight  days 
next  aflter  such  judgment,  lodge  his  appeal  with  the  clerk  of 
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sueb  Justices  of  the  Peace,  and  shall  find  caution  with  such  clerk 
to  abide  such  t^peal,  and  to  pay  such  sums  as  shall  be  finally 
awarded,  and  shall  give  intimation  of  such  appeal  by  serving  a 
copy  thereof  upon  the  opposite  party  within  the  said  period  of 
eight  days. 

26.  And  be  it  further  enacted,  That  no  process  of  review 
by  any  superior  court  of  the  judgments  to  be  pronounced  under 
this  Act  by  such  Justices  of  the  Peace,  Quarter  Sessions,  or 
Sheriff,  shall  be  competent,  either  by  advocation,  suspension, 
reduction,  or  otherwise. 

27.  And  be  it  further  enacted,  That  every  clerk  of  the 
peace  and  clerk  of  any  royal  burgh  shall,  when  lawfully  re- 
quired, make  out  from  the  books  to  be  kept  by  them  as  aforesaid 
a  duplicate  or  counterpart  of  any  certificate  issued  by  them,  for 
which  he  shall  be  entitled  to  receive  a  fee  of  one  shilling ;  which 
duplicate,  being  duly  certified  by  such  clerk,  shall  be  admitted 
as  sufficient  evidence  of  the  facts  therein  contained,  and  of  the 
terms  of  such  certificate,  in  all  courts  and  legal  proceedings,  with- 
out production  of  the  particular  certificate  originally  granted. 

28.  And  be  it  further  enacted,  That  every  conviction  under 
this  Act  for  a  breach  or  breaches  of  the  terms  and  condi- 
tions of  the  certificate  granted  under  the  authority  of  this  Act 
shall,  within  six  days  after  such  conviction,  be  transmitted  by 
the  person  who  shall  officiate  as  clerk  to  the  Justices  or  Magis- 
trates at  such  conviction  to  the  clerk  of  the  peace  of  the  county, 
or  town  clerk  of  the  burgh,  where  the  party  convicted  shall  re- 
side, under  a  penalty  of  five  pounds,  to  be  recovered  by  any 
persons  who  will  prosecute  for  the  same  before  the  Sherifi^  of 
the  county,  within  six  months  next  after  the  time  when  such 
transmission  ought  to  have  been  made ;  and  such  clerk  of  the 
peace  and  town  clerk  respectively  shall  keep  such  convictions 
among  the  records  of  the  county  or  town  respectively,  and  shall 
also  enter  in  the  book  or  register  required  to  be  kept  by  them 
as  aforesaid,  and  opposite  to  the  name  of  the  person  therein 
entered  to  whom  the  same  applies,  the  date  of  the  conviction, 
specifying  therein  whether  the  same  is  the  first,  second,  or  third 
conviction ;  and  the  said  book  or  register  shall  be  'produced  by 
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the  clerk  of  the  peace  and  town  clerk  at  eyery  General  or  Dis- 
trict Meeting  of  Justices  and  Magistrates  to  be  held  in  pursu- 
ance of  this  Act. 

29.  And  be  it  further  enacted,  That  the  clerk  of  the  peace 
of  every  county,  and  the  town  clerk  of  every  royal  burgh,  shall 
certify  to  the  Commissioners  of  Excise  in  ScoUand^  or  to  the 
Collector  or  Supervisor  of  Excise  in  the  particular  collection  or 
district,  the  conviction  of  every  person  convicted  of  an  offence 
in  breach  of  the  conditions  and  terms  of  his  or  her  certificate,  by 
which  conviction  such  certificate  has  thereupon  been  adjudged 
null  and  void,  which  certificate  of  conviction  shall  be  transmit- 
ted to  the  said  Commissioners  of  Excise,  or  Collector  or  Super- 
visior,  within  six  days  next  after  such  conviction  shall  have  taken 
place,  if  such  clerk  officiated  as  clerk  to  the  Justices  or  Magis^ 
trates  at  such  conviction,  and  if  such  clerk  did  not  so  officiate, 
then  within  six  days  after  such  conviction  shall  have  been  trans- 
mitted to  him,  on  pain  of  the  said  clerk  of  the  peace,  or  town 
clerk,  forfeiting  for  every  neglect  so  to  do  the  sum  of  five  poimds, 
to  be  recovered,  by  any  person  who  will  prosecute  for  the  same, 
before  the  Sherifi'of  the  county,  within  six  months  next  after  the 
transmission  by  this  Act  ought  to  have  been  made ;  and  such 
certificate  of  conviction  shall  be  in  the  form  contained  in  the 
schedule  annexed  in  the  body  of  this  Act,  and  designated  by 
the  letter  E. 

30.  And  be  it  further  enacted.  That  every  person  in  Soot- 
land,  who,  after  the  commencement  of  this  Act,  shall  keep  a 
common  inn,  alehouse,  or  vitualling  house,  and  sell  ale,  beer^ 
spirits,  wine,  or  other  exciseable  liquors,  by  retail,  to  be  drunk 
or  consumed  on  such  premises,  or  the  places  immediately  ad- 
joining the  same,  without  a  certificate  to  him  or  her  in  that  be- 
half granted,  according  to  the  provisions  of  this  Act,  shall,  upon 
his  or  her  being  convicted  thereof,  as  herein-after  mentioned, 
forfeit  and  pay  for  the  first  ofience  the  sum  of  seven  pounds, 
with  the  expenees  of  conviction,  to  be  ascertained  upon  convic- 
tion ;  and  in  case  such  penalty  and  expenees  shall  not  be  paid 
within  the  space  of  four  days  next  after  such  conviction  shall 
have  taken  place,  the  offender  shall  sufier  imprisonment  upon 
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his  own  charges  and  expences,  for  a  period  of  six  weeks,  in  the 
oooMMon  gaol  or  house  of  correction,  unless  he  or  she  shall 
sooner  pay  such  penalty,  and  the  expenees  of  such  cosTiction, 
and  of  executing  the  same ;  and  for  the  second  offence  the  of- 
fender shall  forfeit  the  sum  of  fifteen  pounds,  with  the  expenees 
of  conviction,  to  be  ascertained  upon  conviction ;  and  in  case 
sadi  penalty  and  expenees  shall  not  be  paid  within  the  space  of 
Ibttr  days  next  after  such  second  conviction  shall  have  tdten 
place>  then  iHie  offender  shall  suffer  imprisonment  upon  his  own 
charges  and  expenees,  for  a  period  of  three  calendar  months,  in 
tlie  common  gaol  or  house  of  correction,  unless  he  or  she  shall 
sooner  pay  such  second  penalty,  and  the  expenees  of  conviction, 
and  of  executing  the  same ;  and  for  the  third  offence,  the  of- 
fender shall  forfeit  the  sum  of  thirty  pounds,  with  the  expenees 
of  conviction,  to  be  ascertained  upon  conviction ;  and  in  case 
such  penalty  and  expenees  shall  not  be  paid  within  four  days 
afttf  such  conviction  shall  have  taken  place,  then  the  ofiender 
sludl  suffer  imprisonment  upon  his  own  charges  and  expenees,  for 
a  period  of  six  months,  in  the  common  gaol  or  house  of  correc- 
tion, unless  he  or  she  shall  sooner  pay  such  third  penalty,  and 
the  expenees  of  conviction,  and  of  executing  the  same ;  and  it  is 
hereby  provided  and  declared,  that  the  penalties  and  terms  of 
imprisonment  before  mentioned  may  be  mitigated  by  the  court : 
Provided  always,  that  by  such  mitigation  such  penalties  and 
terms  of  imprisonment  shall  not  be  reduced  to  less  than  one 
fourth  part  thereof:  Provided  always,  that  such  respective  pen- 
alties shall  be  over  and  above  any  penalty  or  penalties  which 
such  person  so  convicted  may  have  incurred  or  paid,  or  be  liable 
to  pay,  for  or  by  reason  of  bis  or  her  selling  such  ale,  beer, 
spirits,  wine,  or  other  exciseable  liquors,  under  any  law  or  laws 
relating  to  the  Revenue  of  Excise ;  And  provided  also,  that  the 
said  penalties  may  be  sued  for  and  recovered  before  the  Sheriff 
Court,  or  before  any  two  or  more  of  the  Justices  of  the  Peace 
for  the  county,  or  the  court  of  the  royal  burgh,  within  whose 
jurisdiction  the  offender  shall  reside,  by  any  person  who  will  in- 
form and  prosecute  for  the  same,  within  six  months  after  such 
offence  shall  have  been  committed ;  and  also,  that  the  said  terms 
of  imprisonment  may  be  imposed  by  the  said  courts  accordingly. 
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31.  And  be  it  further  enacted,  That  any  person  prose- 
cuted for  keeping  a  common  inn,  alehouse,  or  victualling  house, 
and  retailing  as  aforesaid,  without  such  certificate  as  aforesaid, 
may  be  legally  convicted  thereof  on  his  or  her  own  confession, 
or  on  proof  by  the  oath  (or  affirmation,  if  a  Quaker)  of  one  or 
more  credible  witness  or  witnesses,  or  other  legal  evidence ;  and 
all  such  prosecutions  shall  be  subject  to  the  same  rules,  regula- 
tions, and  provisions,  as  prosecutions  for  breaches  of  the  terms 
of  a  certificate  granted  under  or  by  virtue  of  this  Act,  in  so  far 
as  the  same  are  applicable  thereto. 

32.  And  be  it  further  enacted.  That  it  shall  be  lawful  for 
any  Sherifi^,  Justices,  or  Magistrate,  by  whom  judgment  shall 
be  given  for  any  penalities  under  the  provisions  of  this  Act,  to 
award  any  portion  of  the  same,  not  in  any  case  exceeding  one 
moiety  thereof,  for  the  use  of  the  prosecutor,  and  the  remainder 
to  the  kirk-treasurer  of  the  parish  within  which  the  offsnce  was 
committed,  or  to  any  public  asylum  or  charitable  institution, 
as  the  said  Sherifi^,  Magistrate,  or  Justices  convicting  shall  think 
proper. 

33.  And  be  it  further  enacted,  That  every  action  or  pro- 
secution against  any  Sheriff,  Justice  of  the  Peace,  Magistrate, 
Constable,  or  other  person,  on  account  of  any  thing  done  in  exe- 
cution of  this  Act,  shall  be  commenced  within  three  months 
after  the  cause  of  action  or  prosecution  shall  have  arisen,  and  not 
afterwards. 

34.  And  be  it  further  enacted.  That  if  any  Clerk  shall  de- 
mand or  receive  any  greater  or  additional  fee,  or  any  other 
reward,  for  any  thing  done  under  this  Act,  than  is  thereby 
expressly  authorized,  or  than  is  authorized  by  the  schedule  an« 
nexed  to  this  Act,  and  designated  by  the  letter  F.,  such  clerk 
so  offending  shall  for  every  such  offence  forfeit  and  pay  the 
sum  of  five  pounds  to  any  person  who  may  prosecute  for  the 
same. 

35.  And  be  it  further  enacted,  That  this  Act  shall  commence 
and  take  effect  from  and  after  the  first  day  of  August  next 
after  the  passing  of  this  Act. 

36.  And  be  it  further  enacted,  That  this  Act  may  be  varied, 
amended,  altered,  or  repealed  by  any  Act  to  be  passed  in  this 
present  Session  of  Parliament. 
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SMALL  DEBT  ACT. 

Act  6  Geo.  IV.  c.  48. 

An  Act  to  alter  and  amend  an  Act  passed  in  the  JTurty-nintk 
and  Fortieth  Years  of  King  George  the  Third,  for  the  Re- 
coverg  of  Small  Debts  in  Scotland, 

Whereas  the  regulations  introdaced  by  the  Act  made  in  the 
thirty-ninth  and  fortieth  years  of  his  late  Majesty,  intituled  An 
Act  for  the  more  easy  and  expeditious  Hecoverg  of  Small  Debts, 
and  determining  Small  Causes,  in  that  Part  of  Great  Britain 
eaUed  Scotland,  have  been  found  useful  and  beneficial  to  the 
public ;  and  it  is  expedient  that  the  said  Act  should  be  altered 
and  amended,  and  that  certain  other  and  further  regulations 
which  experience  has  suggested  for  the  improvement  thereof 
should  be  introduced :    May  it  therefore  please  your  Majesty 
that  it  may  be  enacted ;  and  be  it  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That 
from  and  afler  the  first  day  of  January  next  the  said  last-men- 
tioned Act  shall  be  and  the  same  is  hereby  repealed,  except  as 
to  such  causes  and  complaints  as  may  be  brought  under  the  au- 
thority of  the  said  last- mentioned  Act  before  the  said  first  day 
of  January  next,  and  then  depending;  all  which  causes  and 
complaints  shall  be  carried  on  to  a  conclusion,  according  to  the 
rules  prescribed  by  the  said  last-mentioned  Act,  notwithstand- 
ing this  Act. 

2.  And  be  it  enacted.  That  from  and  after  the  first  day  of 
January  next  (which  is  hereby  declared  to  be  the  commence- 
ment of  this  Act),  it  shall  be  lawful  and  competent  for  any  two 
or  more  of  his  Majesty's  Justices  of  the  Peace,  in  that  part  of 
Great  Britain  called  Scotland,  within  their  respective  counties 
or  stewartries,  to  hear,  try,  and  determine,  as  shall  appear  to 
them  agreeable  to  equity  and  good  conscience,  all  causes  and 
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complaints  brought  before  them  concerning  the  recovery  of 
debts,  or  the  making  effectual  any  demand,  and  that  in  a  sum- 
mary way,  (IS  more  particularly  herein-after  mentioned :  Pro- 
vided always,  that  the  debt  or  demand  shall  not  exceed  the 
value  of  five  pounds  sterling,  exclusive  of  expenses. 

3.  And  be  it  enacted,  That  all  such  causes  shall  proceed  upon 
complaint  agreeable  to  the  form  in  schedule  (A.)  subjoined  to 
the  present  Act,  stating  shortly  the  origin  of  debt  or  ground  of 
action,  and  concluding  against  the  defender ;  and  the  clerk  of 
the  peace,  or  any  deputy  by  him  appointed,  or,  in  case  he  shall 
fail  to  appoint  one,  the  clerk  to  be  appointed  within  the  district, 
as  herein-after  provided,  shall  adject  to  the  said  complaint,  and 
on  the  same  paper,  a  warrant  signed  by  him,  agreeable  to  the 
form  in  schedule  (A.)  subjoined  to  the  present  Act;  which 
warrant  sliall  contain  an  authority  to  any  constable  or  peace 
ofRcer  for  summoning  the  defender  to  appear  and  answer  at  the 
next  meeting  of  the  Justices  of  the  Peace  in  the  district  of  the 
county  or  stewartry  where  the  defender  resides,  or  where  the 
meetings  of  the  courts  are  held  weekly,  then  in  the  option  of 
the  pursuer,  at  the  second  or  thiM  diet  of  court  from  the  date  of 
the  warrant,  the  said  diet  of  court  not  being  sooner,  in  either 
case,  than  upon  the  sixth  day  after  the  date  of  the  citation,  and 
also  for  summoning  witnesses,  at  the  instance  of  either  party, 
to  the  same  day  and  place :  Provided  always,  That  a  copy  of  the 
said  complaint  and  warrant,  with  the  citation  annexed,  agree- 
able to  the  said  schedule  (A.)  subjoined  to  this  Act,  and  also  a 
copy  of  the  account,  document  of  debt,  or  state  of  the  demand, 
shall  be  delivered  by  a  constable  or  peace  officer  to  the  de- 
fender personally,  or  left  at  his  dwelling-place;  in  which  latter 
case,  if  the  defender  shall  not  appear  at  the  diet  of  coart  to 
which  he  has  been  cited,  he  shall  be  cited  a  second  time  person- 
ally, or  at  his  dwelling-house  or  place  of  abode,  upon  the  words  cfe 
710V0  being  either  subjoined  to  the  original  complaint,  and  sign- 
ed by  any  one  Justice  of  the  Peace,  or  written  in  the  procedure 
book  kept  by  the  clerk,  and  signed  by  the  Justices  or  the  Preses, 
to  appear  either  at  the  next  stated  meeting,  or  at  a  meeting  to 
be  held  by  adjournment  for   that  purpose,  and  fixed  by  the 
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Justices  at  the  first  diet,  but  which  secoad  meetiag  shall  not  be 
s<x>Der  than  three  days  from  the  date  of  the  first,  with  certifica- 
tion that  if  he  shall  fail  to  appear  at  the  diet  of  court  to  which 
he  is  summoiied  by  this  secoad  citation,  he  will  be  held  as  con- 
fessing the  debt  or  justice  of  the  demand :    Provided,  that  if  the 
defender  has  been  cited  for  the  first  time  to  a  diet  of  court,  not 
sooner  than  twelve  free  days  from  the  date  of  the  citation,  it 
shall  be  lawful  for  the  constable  or  peace  officer,  in  case  the  de- 
fender shall  not  have  been  personally  found  at  the  time  of  the  first 
citation,  to  cite  him  a  second  time,  either  personally  or  at  his 
dwelling-place,  to  the  same  diet  of  court,  on  the  authority  of  the 
original  warrant,  and  without  previously  reporting  an  execution 
of  the  first  citation  of  the  court,  but  always  under  this  condition 
and  limitation,  that  such  second   citation  shall  not  be  given 
so6ner  than  upon  the  sixth  day  after  the  date  of  the  first  cita- 
tion, nor  later  than  upon  the  sixth  before  the  diet  of  court  to 
which  the  defender  is  so  cited  for  the  second  time ;  and  in  case 
the  defender  shall  not  appear  at  the  diet  to  which  he  is  so  cited 
for  the  second  time  upon  the  same  warrant,  he  shall  be  held  as 
confessed  in  the  same  manner  as  if  he  had  been  cited  personally, 
or  cited  at  his  dwelling-place  upon  a  warrant  de  novo  ;  and  the 
constable  or  peace  officer  shall  in  all  cases  return  an  execution 
of  citation  signed  by  him,  or  shall  appear  and  give  evidence 
upon  oath  of  his  having  duly  cited  the  defender  in  manner  afore- 
said. 

4.  And  be  it  enacted,  That  where  a  constable  or  other  peace 
officer  shall  be  required  by  any  party,  whether  pursuer  or  de- 
fender, to  cite  any  persons  as  witnesses,  he  shall  be  obliged  to 
lodge  a  written  execution  of  every  such  citation  in  the  clerk's 
hands,  at  or  before  the  diet  of  court  to  which  the  defender  has 
been  summoned,  or  otherwise  to  verify  in  court  the  execution 
of  citation,  as  the  Justices  may  see  fit ;  and  if  the  witnesses  cited, 
either  upon  the  one  part  or  the  other,  do  not  appear  at  the  time 
and  place  to  which  they  are  cited,  it  shall  be  competent  to  the 
party  or  parties  to  apply  for  a  new  warrant  to  compel  their  at- 
tendance at  the  next  stated  or  adjourned  meeting,  which  warrant 
may  require  them  to  attend  in  order  to  give  evidence,  under  a 
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penalty  not  exceeding  twenty  shillings  sterling,  to  be  awarded 
by  the  Justices  of  the  Peace  in  case  of  their  not  appearing,  un- 
less a  reasonable  excuse  be  offered  and  sustained,  which  penalty 
shall  be  payable  to  the  party  at  whose  instance  the  witness  was 
cited,  and  may  be  recovered  by  him  in  the  same  form  and  man- 
ner as  herein  directed  with  rcgai'd  to  other  small  debts :  or  in 
the  option  of  the  Justices,  the  witness  so  failing  to  appear  after 
a  second  citation,  and  not  sending  a  reasonable  excuse  which 
shall  be  sustained  by  the  Justices,  may  be  imprisoned  for  a  cer- 
tain time  in  the  county  prison,  not  exceeding  ten  days :  Pro- 
vided, that  the  aforesaid  penalty  shall  not  be  awarded  or  recover- 
able, or  the  witness  be  liable  to  the  said  imprisonment,  unless  the 
second  citation  shall  have  been  given  not  later  than  the  sixth 
day  before  the  diet  of  court  to  which  he  has  been  cited. 

5.  And  be  it  enacted,  That  when  the  parties  shall  appear,  the 
said  Justices  shall  hear  them  viva  voce,  and  examine  witnesses 
upon  oath,  and  also  the  parties  by  declaration  or  upon  oath  : 
Provided  always,  that  no  procurator,  solicitor,  or  any  person 
practising  the  law  shall  be  allowed  to  appear  or  plead  for  them, 
either  viva  voce,  or  by  writing,  nor  shall  any  of  the  pleadings, 
arguments,  minutes,  or  evidence  be  taken  down  in  writing,  or 
entered  on  any  record. 

6.  And  be  it  enacted.  That  if  a  defender  who  has  been  duly 
cited,  whether  personally,  or  by  two  citations  left  at  his  dwell- 
ing house  or  place  of  abode,  shall  not  appear  in  court,  either  by 
himself,  or  by  one  of  his  family,  or  other  person,  not  being  in 
any  case  a  legal  practitioner  or  officer  of  court,  whom  the  Jus* 
tices  shall  see  reason  in  the  circumstances  of  the  case  to  hear 
on  his  behalf  in  the  matter  of  the  complaint,  he  shall  be  held  as 
confessing  the  debt  or  justice  of  the  demand,  unless  he  shall  by 
one  of  his  family  send  an  excuse  which  shall  satisfy  the  Justices 
that  a  delay  ought  to  be  granted ;  in  which  latter  case,  or  if  the 
absence  of  witnesses,  or  any  other  good  reason  assigned,  shall 
move  the  Justices  to  adjourn  the  cause  to  the  next  stated  meet- 
ing, or  other  dny  to  be  specially  appointed,  it  shall  be  compe- 
tent for  them  to  make  such  adjournment,  and  the  parties  and 
witnesses  shall  be  ordered  then  to  attend. 
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7.  Provided  farther,  and  be  it  enacted,  That  it  shall  be  com- 
petent for  the  Justices,  if  they  shall  see  reason  in  the  circum- 
'stances  of  the  case  for  so  doing,  to  allow  a  pursuer  or  defender 
to  be  heard  in  the  matter  of  his  complaint  or  defence  by  one  of 
his  family ;  or  if  the  pursuer  shall  not  be  resident  nearer  than 
twenty  miles  from  the  place  where  the  court  is  held,  it  shall  be 
competent  for  the  Justices,  if  they  shall  see  fit,  to  hear  him  by  a 
person  holding  a  written  mandate  or  authority  from  him  for 
that  purpose,  the  said  mandatory  not  being  a  procurator,  solici- 
tor, or  person  practising  the  law. 

8.  And  be  it  enacted.  That  where  a  decree  has  been  pro- 
nounced in  absence  of  the  defender,  it  shall  be  competent  for 
him,  upon  consigning  the  sum  decerned  for  in  the  hands  of  the 
clerk,  at  any  time  before  the  days  of  the  charge  elapse,  to  ob- 
tain from  the  clerk  a  warrant  signed  by  him,  sisting  execution 
till  the  next  court  day,  and  containing  an  authority  to  cite  the 
pursuer  and  witnesses  for  both  parties ;  and  the  clerk  shall  be 
l>ound  to  certify  to  the  Justices  at  their  said  next  meeting  the 
application  for  rehearing  and  the  sist  granted,  which  warrant  so 
issued  being  served  by  a  constable  or  other  peace-officer  upon 
the  pursuer,  either  personally  or  b}'  two  citations  left  at  his  dwell- 
ing house  or  place  of  abode,  in  the  manner  provided  in  other  cases 
by  this  Act,  shall  be  an  authority  for  having  the  matter  reheard 
at  the  next  court  day  (provided  that  the  same  shall  not  be  soon- 
er than  the  sixth  day  from  the  date  of  the  personal  citation  given 
to  the  pursuer,  or  of  the  second  citation  left  at  his  dwelling 
house  or  place  of  abode ;  or  if  the  meeting  of  the  court  shall  be 
sooner  than  the  sixth  day  from  the  date  of  such  citation,  then 
at  the  court  day  next  following)  :  And  provided  always,  that  it 
shall  be  competent  for  the  Justices  to  continue  the  sist  granted 
in  such  cases  from  the  first  meeting  of  the  court  after  the  appli- 
cation for  a  rehearing  has  been  made,  to  such  time  as  may 
be  necessary  for  the  appearance  of  the  parties  in  order  to  be  re- 
heard ;  and  in  like  manner,  where  absolvitor  has  passed  in  ab- 
sence of  the  pursuer,  it  shall  be  competent  for  him,  at  any  time 
within  one  calendar  month  thereafter,  upon  consigning  two 
shillings  and  sixpence  in  the  hands  of  the  clerk,  to  obtain  a  war- 
rant, signed  by  the  clerk,  for  citing  the  defender  and  witnesses 
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for  both  parties,  which  warrant,  being  served  by  a  constable  or 
other  peace  officer  upon  the  defender,  either  personally  or  by 
two  citations  left  at  his  dwelling  place,  in  the  manner  provided 
in  other  cases  by  this  Act,  shall  be  an  authority  for  having  the 
matter  reheard  at  the  next  court  day,  or  court  day  following, 
as  hereby  ))rovidcd  in  the  case  of  a  rehearing  at  the  instance  of 
the  defender  ;  the  two  shillings  and  sixpence  so  deposited  by  the 
pursuer  being  in  every  case  previously  paid  over  to  the  defender. 

9.  And  be  it  enacted,  That  in  case  it  shall  be  proved  to  the 
satisfaction  of  the  Justices  that  the  non-attendance  of  parties  or 
witnesses  has  been  occasioned  by  any  failure  of  duty  on  the 
part  of  the  constable  or  peace  officer,  it  shall  be  in  the  power  of 
the  said  Justices  to  punish  him  by  a  fine  to  the  poor,  or  by  im- 
prisonment, the  fine  not  exceeding  twenty  shillings  sterling,  or 
the  imprisonment  not  exceeding  ten  days,  reserving  to  the  party 
injured  any  claim  and  recourse  competent  to  him  by  law  against 
the  said  constable  or  other  officer  for  damage  which  he  may 
have  sustained  by  such  neglect  or  violation  of  duty  as  afore- 
said. 

10.  And  be  it  enacted.  That  the  clerk  or  depute  clerk  shall 
keep  a  book,  wherein  shall  be  entered  the  names  and  designa- 
tions of  the  parties,  and  whether  present  in  court  or  absent  at 
the  calling  of  the  caus.e,  the  nature  and  amount  of  the  claim, 
and  date  of  giving  it  in,  the  mode  of  citation,  the  several  deliver- 
ances or  interlocutory  orders  of  the  Justices,  and  the  final  judg^ 
ment  or  decree,  with  the  date  thereof,  which  last  shall  be  signed 
by  the  Justices  present,  or  by  their  preses  if  more  than  two  are 
present,  the  said  entries  by  the  clerk  being  agreeable  to  Uie  tenor 
of  the  schedule  or  form  marked  (B.)  annexed  to  the  present  Act, 
or  with  such  addition  to  the  said  entries,  as  the  Justices  of  the 
Peace  in  the  several  counties  shall  authorize  and  appoint,  ibr 
the  better  and  more  regular  disjiatch  of  the  proceedings  before 
them ;  and  a  copy  of  the  said  decree,  containing  warrant  for 
arresting  or  poinding  the  effects  of  the  defender,  or  for  commit- 
ting his  person  to  prison,  together  with  a  particular  note  or  state- 
ment of  the  expenses,  in  those  cases  where  expenses  have  been 
awarded,  as  the  same  may  have  been  incurred  and  are  authoris- 
ed by  this  Act,  shall  by  the  clerk  be  annexed  to  the  complaint, 
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and  on  the  same  paper  with  it  the  said  copy  of  decree  and  war- 
rant, being  conformable  to  the  schedule  marked  (A.)  annexed  to 
the  present  Act;  which  copy  of  decree  and  warrant,  being  sign- 
ed by  the  clerk  or  his  deputy,  and  delivered  to  the  party  in 
whose  favour  the  same  is  granted,  shall  be  a  warrant  for  execu- 
tion, after  the  expiration  of  ten  free  days  from  the  date  of  pro- 
nouncing the  decree,  if  the  party  against  whom  it  shall  have 
be^  given  was  personally  present  in  court  when  it  was  pro- 
nounced, or  had  appeared  by  one  of  his  family  admitted  to  at- 
tend for  him,  or  if  he  was  not  so  present,  execution  shall  only 
proceed  after  a  charge  of  ten  free  days,  to  be  given  by  the  con- 
stable or  peace  officer,  either  by  delivering  a  copy  of  the  decree 
or  judgment  to  the  party  personally,  or  leaving  the  same  at  his 
dwelling  honse  or  place  of  abode,  to  which  charge  the  constable 
or  officer  shall  make  oath,  if  required. 

11.  And  be  it  enacted.  That  the  said  Justices  may,  if  they  think 
proper,  direct  the  sum  or  sums  found  due  to  be  paid  by  instal- 
ments, weekly  or  monthly,  according  to  the  circumstances  of  the 
parties  found  liable,  and  under  such  conditions  or  qualifications 
as  they  shall  think  fit  to  annex. 

12.  And  be  it  enacted,  That  the  execution  of  the  poinding  by 
the  constable  shall  be  summary,  by  carrying  the  effects  poinded 
to  the  nearest  market  town,  or  kirk  town,  or  village  within  the 
parish,  and  after  getting  the  same  duly  appraised,  in  the  manner 
to  be  regulated  by  an  order  of  the  Justices  for  each  county,  at 
their  Quarter  Sessions,  selling  them  between  the  hours  of  eleven 
and  one  of  the  clock  at  the  cross  or  most  public  place,  after  one 
hour's  notice  given  by  a  crier,  by  public  roup,  to  the  highest 
bidder,  but  reserving  to  the  Justices,  at  their  Quarter  Sessions,  if 
they  shall  see  fit,  to  appoint  a  different  hour  for  the  sale,  not  be- 
ing earlier  than  that  above  mentioned,  or  a  longer  notice  to  be 
given  of  the  time  of  selling,  and  the  overplus  of  the  price,  if  there 
shall  be  any  after  payment  of  the  sums  decerned  for,  and  the  ex- 
penses, if  expenses  are  awarded,  including  what  is  allowed  by 
this  Act  for  the  poinding  and  sale,  shall  be  returned  to  the  owner, 
or  if  the  effects  are  not  sold,  the  same  shall  be  delivered  over  at 
the  appraised  value  to  the  creditor,  to  the  amount  of  the  debt 
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and  expenses,  if  expenses  are  awarded,  including  the  allowance 
for  poinding  :  Provided  always,  that  in  case  the  place  of  sale  is 
not  a  market  town,  but  only  a  kirk  town  or  village,  the  place  and 
time  of  sale  shall  be  advertised  two  days  at  least  before  the  day 
of  sale,  at  the  door  of  the  parish  church,  on  Sunday  afler  the 
forenoon  service. 

13.  And  be  it  enacted,  That  in  all  cases  of  execution,  by 
poinding  or  imprisonment,  the  constable  or  other  officer  to 
whom  the  execution  is  committed  shall  on  or  before  the  next 
court  day  thereafter  make  a  return  or  report  to  the  clerk  of 
court,  either  in  writing  or  verbally,  as  may  be  required  by  the 
Justices,  of  the  date  and  manner  of  the  execution,  the  number  of 
assistants  employed,  and  the  sum  or  amount,  if  any,  recovered 
since  the  date  of  the  decree ;  and  in  case  of  a  poinding,  shall 
farther  state  the  value  at  which  the  goods  were  appraised,  the 
place  and  times  of  sale,  the  charges  paid  for  conveyance  of  goods 
and  for  warehouse  room  where  these  charges  were  incurred,  and 
the  price  for  which  the  goods  were  sold  in  cases  where  a  sale 
was  made ;  or  if  the  execution  was  by  imprisonment,  he  shall  in 
his  said  report  state  the  gaol  in  which  the  debtor  was  incarcera- 
ted, which  particulars  respectively,  so  reported  by  the  constable 
or  officer,  shall  be  entered  by  the  clerk  either  in  the  procedure 
book  or  other  books  to  be  kept  for  that  purpose,  and  be  laid  be- 
fore the  Justices  at  their  meeting  next  after  the  said  report  shall 
have  been  made,  and  shall  also  be  exhibited  by  him  to  any  per- 
son desiring  inspection  of  the  same,  for  such  fee  as  shall  be  al- 
lowed by  order  of  the  Justices,  not  exceeding  sixpence  for  each 
time  of  inspection. 

14.  And  be  it  further  enacted,  That  the  decree  given  by  the 
said  Justices  in  any  ease  competent  to  them  by  this  Act  shall 
not  be  subject  to  advocation,  nor  to  any  suspension,  appeal,  or 
other  stay  of  execution,  excepting  only  in  the  case  of  consigna- 
tion, as  herein-before  provided  for  the  purpose  of  a  rehearing  be- 
fore the  Justices,  nor  shall  be  set  aside  or  altered  in  an  action  of 
reduction  before  the  Court  of  Session,  on  any  other  ground  ex- 
cept that  of  malice  and  oppression  on  the  part  of  the  Justices, 
nor  shall  any  such  action  of  reduction  be  at  all  competent  after 
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the  expiration  of  one  year  from  the  date  of  the  decree  of  the 
Justices. 

15.  And  be  it  enacted,  That  in  case  of  a  reduction  being 
brought  within  that  time,  on  the  alleged  ground  of  malice  and 
oppression,  the  pursuer  shall^  before  the  summons  of  reduction 
is  called,  be  obliged  to  find  sufficient  caution  in  the  hands  of  the 
clerk  of  court,  for  payment  of  such  expenses  as  may  be  awarded 
against  him. 

16.  And  be  it  enacted,  That  notwithstanding  the  provision  of 
this  Act,  which  requires  all  causes  and  complaints  under  the 
same  to  be  heard,  tried,  and  determined  by  two  or  more  Jus- 
tices of  the  Peace,  nevertheless,  in  case  no  more  than  one  Jus- 
tice shall  be  present  at  the  time  and  place  appointed  for  a  district 
meeting,  it  shall  be  lawful  and  competent  for  the  said  Justice, 
being  then  and  there  present,  to  hold  a  court  for  the  purpose  of 
calling  the  roll  of  causes,  of  pronouncing  decrees  in  absence,  re- 
ceiving returns  of  the  executions  of  citations,  and  granting  war- 
rants for  citation  de  novOy  but  for  no  other  purposes ;  which  de- 
crees in  absence  so  pronounced,  and  warrants  de  novo  issued, 
shall  be  equally  valid  and  effectual  at  if  they  had  been  granted 
and  issued  by  two  or  more  Justices  then  and  there  present. 

17.  And  be  it  enacted.  That  the  following  and  no  other  or 

higher  fees  shall  be  allowed  to  the  clerk  and  officers  of  court; 

videlicetf 

Clerk's  Fees. 

From  the  pursuer ; 

For  filling  up  and  issuing  the  complaint,  with^ 

warrant  annexed  for  citing  the  defender  and  ^  Sixpence, 
the  witnesses  on  both  sides.        -         -         -J 

For  copy  of  the  complaint  and  warrant,  signed  \ 

by  the  clerk,  for  service  on  the  defender        J  Sixpence. 

For  the  first  time  of  entering  in  the  procedure ' 
book  the  names  and  designations  of  the  par- 
ties, the  nature  and  amount  of  the  claim,  ».  Sixpence, 
and  such  other  particulars  as  may  be   di-  I 
rected  by  the  Justices        -         -         -         -  J 

For  a  warrant  to  cite,  de  novo       -         -         .      Fourpence. 
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From  the  defender : 
For  the  first  appearance  of  each  defender        -     Sixpenoe. 

From  the  pursuer  or  defender,  (as  the  cote  may  he :) 

For  every  oath  of  party         -        -         -         .     One  Shilling. 

For  every  oath  of  witness      -        -         -        -     Fourpence. 

For  filling  up  and  issuing  a  printed  or  other  x 

form  of  decree,  with  warrant  of  execution  t  Sixpence, 
inserted  therein        -        -        -        -        •  I 

For  a  rehearing,  videlicet;  for  receiving  con- ' 
signation  from  a  defender,  or  the  sum  ap- 
pointed by  this  Act  to  be  deposited  by  a  pur- 
suer, and  granting  certificate  thereof;  grant- 
ing warrant  to  sist,  and  warrant  for  citation  \>  ^°^  Shilling 
of  party  and  witnesses ;  entry  in  the  pro-  I  ^^^  Sixpence, 
cedure  book ;  filling  up  and  issuing  the  de- 
cree when  required,  and  paying  over  the 
said  consignation  or  deposit        -        .         . 

r  not    exceeding 

For  inspection  of  the  book  contmning  reports  j     ^^^pcnceeacn 
of  executions  by  the  constables,  a  fee  i     »™®>WDe  nx- 

I     ed  by  order  of 

t    the  Justices. 

Constables  or  Officet^s  Fees. 

From  pursuer  or  defender,  (as  the  case  may  be  :) 
For  each  citation,  whether  of  a  party  or  wit- 1^  « 

ness,  with  execution  thereof       "         •        "J 
For  execution  of  an  arrestment      -         -        -     Sixpence. 
For  execution  of  a  poinding,  including  the  ap-  \ 

praisement,  payment  of  assistants,  and  re-  f  rpi^        |^m|* 

port  of  the  execution,  as  required  by  this  I^  ^  ' 

Act ) 

For  selling  the  goods  poinded,  including  pay-'\ 

ment  of  assistants,  and  report  of  the  sale^  as  v  Two  shillings. 

required  by  this  Act  -        -        -        -J 
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For  execution  against  the  defender's  person, '^ 

including  payment  of  assistants  and  report  of  J-  Three  Shillings. 

the  execution,  as  required  by  this  Act  -  ) 

For  every  mile  which  the  constable  or  officer  1 

travels,  in  order  to  give  a  citation  or  exe-  /■  Fourpenoe. 

cute  a  decree  -        -        -         -        •) 

And  for  each  assistant,  not  exceeding  two,  \  Threepence. 

wh^e  assistance  is  necessary  -  -  -  J 
But  no  allowance  for  travelling  shall  be  re-^ 

ceived,  either  by  the  officer  or  by  assistants, 

where  the  dbtance  does  not  amount  to  a 

mile;  and  the  allowance  shall  only  be  charged 

once  to  the  same  party  for  the  whole  distance 

actually  travelled  in  any  one  day. 

Cryei's  Fee* 
For  calling  each  complaint  in  court         -         -     One  Penny. 

18.  And  be  it  further  enacted,  That  an  abstract  of  the  said 
table  of  fees  shall  be  printed  on  each  complaint,  and  on  each 
copy  of  complaint  for  service,  agreeably  to  the  form  marked, 
annexed  to  the  present  act,  or  other  form,  to  be  settled  by  the 
Justices  of  the  Peace ;  and  a  copy  of  the  said  table,  signed  by 
two  of  the  Justices  and  by  the  clerk,  shall  be  suspended,  and 
continued  at  all  times  in  a  patent  situation  in  the  clerk's  office, 
and  in  every  court  room  or  place  for  holding  of  courts  under 
authority  of  this  act ;  and  the  said  fees  shall  be  subject  to  modi- 
fication by  the  Justices  in  very  small  cases,  or  where  one  com- 
plaint is  directed  against  two  or  more  defenders. 

19.  And  be  it  enacted.  That  if  any  clerk  or  depute  clerk  of 
the  peace,  or  any  constable  or  other  officer,  shall  exact  or  take 
from  any  party,  in  a  case  of  small  debt,  any  fee  not  expressly 
authorized  by  this  Act,  or  any  higher  rate  of  fee  than  is  anthor> 
ized  hereby,  the  person  so  offending  shall  be  liable  to  a  penalty 
not  exceeding,  if  he  is  a  clerk  or  depute  clerk,  the  sum  of  five 
pounds  for  each  offence,  or  if  he  is  a  constable  or  other  officer, 
not  exceeding  the  sum  of  twenty  shillings  for  each  offence ;  which 
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penalties  respectively  shall  be  awarded  by  the  Justices  of  the 
Peace,  either  at  a  Quarter  Sessions  or  at  a  District  Meeting,  on 
complaint,  either  written  or  verbal,  from  the  party  who  has  been 
aggrieved  bj'  such  illegal  exaction,  and  satisfactory  proof  there- 
of, and  which  penalties  the  Justices  shall  direct  to  be  paid  either 
to  the  party  complaining  or  to  the  poor,  or  j)artly  to  both,  as 
they  may  see  fit,  reserving  always  to  the  said  Justices  the  power 
competent  to  them  of  farther  punishing  their  officers  by  suspen- 
sion or  dismissal,  for  this  as  well  as  other  acts  of  malversation  in 
office. 

20.  And  be  it  enacted,  That  an  account  shall  be  kept  by  the 
clerk  of  court  of  all  fines  awarded  by  the  Justices  by  virtue  of 
this  act ;  and  all  such  fines  shall,  where  the  application  of  them 
is  not  otherwise  provided  for  and  directed  by  this  Act,  be  paid 
to  the  poor  in  such  manner  as  the  Justices  shall  direct. 

21.  And  be  it  enacted.  That  the  Justices  of  the  Peace  for 
each  county  in  that  part  of  Great  Britain  called  Scotland  shall 
have  power  at  any  meeting  of  the  Quarter  Sessions,  to  make  suit- 
able divisions  of  the  county  or  stewartry  into  districts  where  not 
already  done,  or  to  alter  the  divisions  already  made,  within 
which  the  Justices  of  the  Peace  shall  meet  at  such  stated  times 
and  places  as  the  said  Justices  at  their  Quarter  Sessions  shall  fix 
as  most  convenient,  in  order  to  carry  the  purposes  of  this  Act 
into  execution,  and  which  meetings  may  be  adjourned,  if  neces* 
sary,  to  any  other  lawful  day  or  days,  to  be  held  at  the  same 
place;  and  of  such  divisions  into  districts,  and  of  the  stated  times 
and  places  of  meetings  so  to  be  appointed,  or  of  the  alterations 
of  such  divisions  or  stated  meetings,  M'here  alterations  are  neces- 
sary, the  Justices  at  their  Quarter  Sessions  shall  order  due  notice 
to  be  given  to  all  concerned  by  advertisement  at  the  church 
doors  of  every  parish  in  the  county  or  stewartry,  at  least  two 
Sundays  previous  to  the  first  stated  meetings  so  to  be  appointed 
or  altered. 

22.  And  be  it  enacted.  That  in  case  the  clerk  of  the  peace 
shall  fail  to  attend,  either  personally,  or  by  a  sufficient  deputy, 
in  any  of  the  said  districts  at  the  meetings  appointed  by  the  said 
Justices,  of  which  the  said  clerk  of  the  peace  has  had  due  notice, 
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the  Justices  who  shall  attend  at  such  district  meeting  or  meet- 
ings shall  and  they  are  hereby  empowered  to  name  an  interim 
clerk  for  that  district,  who  shall  be  removable  by  any  subsequent 
Quarter  Sessions,  and  another  clerk  may  then  be  appointed  by 
the  said  Quarter  Sessions  from  time  to  time,  as  they  shall  see 
cause. 

23.  And  be  it  further  enacted,  That  for  the  better  regulating 
the  proceedings  of  the  said  Justices  empowered  to  hear  and  de« 
termine  the  said  causes,  it  shall  and  may  be  lawful  to  and  for  thd 
Justices,  at  their  Quarter  Sessions,  from  time  to  time,  to  make 
such  rules  and  orders  as  the}^  shall  find  to  be  necessary  and  most 
conducive  for  carrying  into  effect  the  provisions  and  purposes  of 
this  Act,  such  rules  and  orders  not  being  inconsistent  with  any  of 
the  express  enactments  or  conditions  herein  contained,  or  other- 
wise contrary  to  law :  and  the  said  rules  and  orders  having  been 
made  by  the  said  Justices  at  their  Quarter  Sessions,  shall  be  in 
force  and  kept  and  observed  by  the  said  Justices  empowered  to 
hear  and  determine  the  said  causes,  and  their  clerks  and  officers^ 
and  the  suitors  before  them,  until  the  same  shall  be  repealed  or 
varied  by  the  Justices  at  their  said  Quarter  Sessions,  or  by  the 
Lords  of  Session  or  Justiciary  at  Edinburgh,  or  by  the  Circuit 
Courts  of  Justiciary,  on  the  application  of  any  two  or  more 
Justices  of  the  Peace. 

24.  And  be  it  enacted.  That  no  person,  liable  to  be  summon- 
ed by  virtue  of  this  Act,  shall  be  exempt  from  the  jurisdiction 
of  the  said  Justices  on  account  of  privilege,  as  being  a  member 
of  any  other  court  of  justice. 

25.  Provided  always,  and  be  it  enacted,  That  this  Act  or  any 
thing  herein  contained  shall  not  extend  to  any  debt  or  demand 
where  the  title  of  any  lands,  tenements,  or  hereditaments,  or 
where  any  heritable  right  whatsoever,  is  brought  in  question,  nor 
to  any  other  debt,  matter,  or  thing  that  shall  or  may  arise  upon 
or  concerning  the  validity  of  any  will,  testament,  or  contract  of 
marriage,  although  the  same  shall  not  amount  to  the  sum  of 
five  pounds  sterling ;  nor  to  any  debt  for  any  money  or  thing 
won  at  or  by  means  of  any  horse-race,  cock-match,  or  any  kind 
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of  gaming  or  play,  or  any  debt  or  demand  for  or  on  account  of 
any  spirituous  liquors ;  any  thing  herein  contained  to  the  con- 
trary in  anywise  notwithstanding. 

26.  And  be  it  enacted,  That  no  constable  or  other  officer  of 
the  peace,  to  whom  execution  of  the  decrees  and  warrants  of 
the  Justices  in  cases  falling  under  the  present  Act  may  be  com- 
mitted, shall  be  liable  to  any  penalty,  fine,  or  punishment  for 
selling  goods  or  effects  under  authority  of  the  said  decrees  and 
warrants,  by  public  sale  or  auction,  although  such  constable  or 
peace  officer  may  not  be  licensed  as  an  auctioneer ;  any  thing 
in  the  Act  of  nineteenth  of  George  the  Third,  chapter  fifty-six, 
or  in  any  other  Act  or  Acts  for  regulating  sales  by  public  auc- 
tion, or  imposing  duties  thereon,  to  the  contrary  in  anywise  not- 
withstanding. 

27.  And  be  it  further  enacted,  That  no  solicitor  or  procura- 
tor in  any  inferior  court  in  Scotland,  or  the  partner  of  any  such 
person,  shall  from  and  after  the  passing  of  this  Act  be  capable 
to  continue  or  be  a  Justice  of  the  Peace,  or  act  as  such,  in  any 
county  in  Scotland,  during  such  time  as  such  solicitor,  procu- 
rator, or  partner  of  any  such  person  shall  continue  in  the  busi- 
ness or  practice  of  solicitor  or  procurator  in  any.  inferior  court. 
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SOLDIERS.    VI.  §6. 

ToUs. 

By  the  Mutiny  Act  of  1834  (4  Will.  IV.  c.  6.),  it  is  forbidden, 
under  penalty  of  not  more  than  L.5,  to  take  toll  from  officers  or 
soldiers  in  uniform,  whether  dress  or  undress,  but  not  when  in  a 
hired  or  private  vehicle.^ 


WEIGHTS  AND  MEASURES. 

1.  Statutes  Regulating* 

The  adoption  of  the  nev^  or  Imperial  W^eights  and  Measures, 
introduced  and  regulated  by  two  previous  Acts,  (5  Geo.  IV.  c 
74 ;  6  Geo.  IV.  c.  12.)  is  now  enforced  by  the  recent  Statute 
4  &  5  Will.  IV.  c.  49.     (13th  Aug.  1834.) 

2.  Abolition  of  Former  Weights  and  Measures* 

Goods  may  no  longer  be  bought  or  sold  "  by  any  weights  or 
<«  measures  established  by  local  custom,  or  founded  on  special 
**  agreement."^ 


1  Act  4  Will.  IV.  c.  C,  §  61.  «  Act  4  &  5  Will.  IV.  c.  49,  §  1. 
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Heaped  measure  is  abolished  from  1st  January  1835.* 
And  from  the  same  date,  Tro}'^  weight  may  not  be  used  for 
any  articles  but  gold,  silver,  platina,  precious  stones,  and  drugs 
when  retailed,  for  all  other  goods  Avoirdupois  weight  alone  may 
be  used.^ 

In  Avoirdupois  weight,  the  stone  is  universally  to  consist  of 
fourteen  pounds  Avoirdupois ;  the  hundred  weight  is  to  consist  of 
eight  such  stones ;  and  the  ton  is  to  consist  of  twenty  such 
hundred  weight. ' 

3.  Fixing  of  Standard  Weights  and  Measures, 

Standard  weights  and  measures,  if  stamped  as  correct,  may  be 
of  any  shape  or  form."^  But  no  weights  of  lead  or  pewter  may 
be  stamped  or  used/ 

Copies  of  the  Imperial  Standards  are  to  be  procured  and  de- 
posited under  care  of  Inspectors,  by  authority  of  the  Justices  of 
Peace  of  each  county. ^ 

And  on  1st  March  1836,  the  Clerk  of  the  Peace  is  to  transmit 
to  the  Home  Secretary  of  State  a  return  of  the  determinations 
of  the  Justices  on  this  matter.  ^ 

Weights  and  measures  to  be  used  in  any  county,  must  be 
stamped  by  the  Inspectors  with  the  stamp  for  the  county ;  and 
the  selling  or  using  of  any  unstamped  or  unjust  weights  or  mea- 
sures, is  punishable  with  a  penalty  not  exceeding  L.5,  besides  for- 
feiture of  such  weights  or  measures  :  and  any  contract  made  by 
such  weights  or  measures  is  void.^ 

4.  Search  for  False  Measures, 

Any  two  Justices  may  enter  any  shop  or  place  where  goods 
are  exposed  or  kept  for  sale,  and  may  examine  all  weights,  mea- 
sures, and  weighing  machines,  and  compare,  or  cause  the  nearest 
Inspector  to  compare  them  with  the  Standards.^ 


»  Act  4  &  5  Will.  IV.  c.  49,  §  4.  «  §  13.  3  §  12. 

8  §  14.  «  §  17. 
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And  any  unjust  weights,  &c.  are  to  be  forfeited  and  destroy- 
ed. The  person  in  whose  possession  they  are  found  being  liable 
in  a  further  penalty  of  L.5,  unless  he  satisfy  the  Justices,  that 
such  weights,  &c.  have  not  been  used  since  the  pasnng  of  this 
Acti 

Obstructing  the  Justices,  or  refusing  or  neglecting  to  produce 
weights,  &C.  when  required  by  them,  is  punishable  with  a  penalty 
ofL.5.« 

5.  Fcdse  Stamps, 

The  forging  of  stamps  or  marks  for  weights  or  measures  is 
punishable  with  a  penalty  of  between  L.IO  and  L^O.' 

And  the  knowingly  uttering,  or  offering  for  sale,  of  any  weight 
or  measure  bearing  a  forged  stamp  or  mark,  is  punishable  with  a 
penalty  of  between  L.2  and  L.IO.* 

And  weights  and  measures  bearing  false  stamps  or  marks,  are 
to  be  seized  and  forfeited.^ 

6.  Recovery  of  Penalties. 

Penalties  and  expenses  under  this  or  the  previous  Acts  may 
be  recovered  before  any  two  Justices  of  Peace. ^ 

Either  the  Procurator  Fiscal  or  any  private  party  may  sue.^ 

The  Justices  are  to  proceed  summarily,  and  to  convict  on 
proof  by  confession,  oath  of  one  witness,  or  other  legal  evi- 
dence.^ 

For  recovery  of  penalties  and  expenses,  in  default  of  payment 
in  fourteen  days  from  conviction,  warrant  is  to  be  granted  for 
poinding,  or  for  imprisonment  during  a  discretionary  period, 
not  exceeding  sixty  days.^ 

A  record  is  to  be  kept  of  the  charge  and  judgment,  but  of  no 
other  proceedings. '0 

7.  Disposal  of  Penalties. 

Penalties  are,  after  deducting  charges,  to  go  (when  the  Pro- 


1  Act  4  &  5  WilL  IV.  c.  49,  §  17-  «  Ibid.  »  §  !«.        •  Ibid. 

^  Ibid.  «  §  24.  7  Ibid.  8  Ibid.  »  Ibid.         W  Ibid. 
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curator  Fiscal  prosecutes)  all  to  the  funds  for  providing  and 
maintaining  copies  of  standard  weights  and  measures  ;  or  (when 
a  private  party  sues)  half  to  these  funds,  and  half  to  the  private 
prosecutor.^ 

8.  Appeal, 

From  judgment  of  the  Justices,  there  lies  an  appeal  to  the 
Circuit  Court,  or  to  the  High  Court  of  Justiciary,  as  by  the 
Act  20  Geo.  II.  c.  43,  but  only  on  finding  caution  to  pay  the 
penalty  and  expenses  already  awarded,  and  any  additional  ex- 
penses to  be  awarded  by  the  court  of  appeal.^ 


1  Aci  4  &  5  Will.  IV.  c.  49,  §  24.  «  §  25. 
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Abjuration,  oath  of.    See  Oaths. 

Affirmation  of.  See  Affirmatim, 

Form  of.    See  Appendix  I. 
Act  of  Parliament.     See  Statute. 
Action.     See  Parties  in  Actions — Process. 
Adventure.     See  Joint  Trade. 
Advocate.     See  Procurator. 
Advocation.     See  Review. 
Affidavit,  page  7. 

Form  of.   See  Appendix  I. 
Affirmation,  7- 

Of  Moravians  and  Quaker^. 

Form  of.   See  Appendix  I. 
Alehouses,  Licensing  of,  8. 

1.  Who  require  certificates. 

2.  Excise  licenses. 

3.  Act  regarding  certificates, 

4.  Granting  certificates  within  burgh. 
5- in  counties. 

6.  Application  for  certificates,  9. 

7.  Rules    for    ascertaining    applicants* 

character. 

8.  To  whom  certificates  to  be  granted,  • 

10. 

9.  Renewals  of  certificates. 

10.  Meetings  for  licensing. 

11.  Disqualification  of  Justices. 

12.  Register  of  applications  and  proceed- 

ings. 

13.  Certificate  to  successful  applicant,  II. 


14.  Appeal  regarding  certificate. 

15.  Endurance  and  authority  of  certifi- 
cate. 

16.  Transfer  of  certificate,  12. 
17>  Breach  of  certificate. 

18.  Proceedings  on  complaint,  13. 

19.  Appeal  on  complaint,  14. 

20.  Measures  to  be  used  by  publicans. 

21.  No  Review  by  higher  court. 

22.  Penalties  for  retailing  without  certifi- 
cate. 

23.  Proceedings  on  prosecution^  15. 

24.  Application  of  penalties. 

25.  Clerk's  fees. 

26.  Limitation    of  actions  against  Jus- 
tices, &c. 

Forms.  See  Appendix  I. 

Statutes.     See  Appendix  II. 
Aliment.    See  Children  I.  §  3—11.  §  3, 

4,5. 

See  Prisoners. 

Appeal.    See  the  various  titles,  and  120- 

view. 
Appraisement.     See  Poinding. 
Apprehension.  See  Arrest. 
Apprentice,  16. 

1.  Apprenticeship. 

2.  Minors. 

3.  Breach  of  indentures. 

4.  Jurisdiction  of  Justices. 
Arbitration.  See  Submission. 
Aries.    See  Servant,  §  2,  (d)  (c.) 
Army.    See  Soldiers, 

Arrest,  17. 
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I.  DEFIKITIOK. 

II.  ARREST  IK  CRIMINAL  CASES. 

1 .  Arrest  without  written  warrant,  18. 

2.  — —  with  written  warrant. 

3.  and  commitment  together,  19. 

4.  Proceedings  after  arrest. 

See    Commitment — Warrant — Decla- 
ration— Precognition, 
Arrestment  and  Furthcoming,  20. 
,  i.  definition. 
ii.  arrestment. 

1.  Of  what  subjects  competent. 

2.  i not  competent,  21. 

3.  In  whose  hands  it  may  be  used,  22. 

4.  Justices  may  authorise  arrestment. 

5.  Process  of  arrestment. 

6.  Loosing  of  arrestment,  23. 
7>  Subsistence  of  arrestment. 
8.  Breach  of  arrestment. 

III.  furthcoming,  24. 

1.  Nature  of  action. 

2.  What  must  be  established. 

3.  Competition  of  arrestments. 

4.  M^'hen  competent  for  Justices. 
6.  Decree  of  Furthcoming,  25. 

Articles.     See  Proof,  II.  §  2. 

Articles  of  War.    See  Soldiers,  II.   §  3, 

and  Appendix  I. 
Artificers.    See  Location — Manufactures, 
Assault.    See  Breach  of  the  Peace — Inju. 

ries,  real. 
Assignation,  25. 

1.  Definition. 

2.  Form. 

3.  Intimation. 

4.  Effect,  p.  26. 
Assize  of  bread.     See  Bread, 
Assurance.     See  Oat?u, 
Attempt  to  commit  crime.    See  Crimes, 


B 


Bail,  p.  26. 

1.  M'^hen  obtainable. 

2.  What  crimes  bailable,  27. 


See  Crimes,  II.  §  3,  4, 

3.  Who  may  admit  to  baiL 

4.  Practice  in  petty  cases  as  to  time  for 
bail,  28. 

6.  Continuance  of  right  to  bail. 

6.  How  to  be  applied  for. 

7.  Decision  upon  applicatioik 

8.  Amount  of  hail,  29. 

9.  Sufficiency  of  bail. 

10.  Recovery  of  bail. 

11.  Forfeiture  of  bail. 

12.  Second  bail,  30. 

13.  Exceptions  in  cases  of  crime   com- 
mitted out  of  Scotland. 

14.  Prisoner  by  indorsed  warrant. 

15.  How  bail  to  be  taken  in  such  cases. 
See  Warrant. 

Bakers.     See  Bread. 

Bank  for  Savings,  31. 

Bankruptcy.     See  Sequestration. 

Bastard.     See  Children,  11. 

Bees,  31. 

See  Pigeons. 

Beggars.     See  Vagabonds. 

Behaviour.     See  Surety  respecting  Con* 
duct. 

Benefit  Societies.    See  i'riendfy  Societies. 

Billetting.     See  Soldiers. 

Binding  over.   See  Surety  respecting  Con- 
duct. 

Border  Warrant.     See  Warrant. 

Breach  of  the  Peace,  32. 

1.  General  meaning. 

2.  Limited  signification. 

3.  How  to  be  complained  of. 

4.  How  to  be  repressed. 
6.  Trial  by  Justices. 

Bread,  33. 

I.  ASSIZE  OF  bread. 

II.  without  ASSIZE. 

1.  Ingredients  of  bread. 

2.  Marking  of  certain  sorts  of  bread,  34. 

3.  Adulteration  of  bread  or  floar,  fto. 

4.  Search  of  baker*s  premiseiy  &c. 

5.  Trial  and  panishment  for  adnlterat" 
ing  bread,  &c.  35. 
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6.  Kindt  of  bread   not   to  be  sold  to- 
gether. 

7.  Weight  of  bread,  36. 

8.  Baker  to  weigh  bread  sold. 

9.  Baking  on  Sunday,  37* 

10.  Trial  and  punishment  for  baking  on 
Sunday. 

11.  Disqualification  of  Justices,  38. 

12.  Trial  and  punishment  of  offences. 

13.  Witnesses. 

14.  Ck>nviction,  39. 

15.  No  review  by  higher  court. 

16.  Appeal. 

17.  Time  for  prosecutions. 

18.  Disposal  of  penalties,  40. 
Bridges.     See  Highways, 


Calumny,  oath  of.     See  Proof. 
Canal  and  Railway,  40. 

1.  Nature  of  the  provisions. 

2.  Points  to  be  remarked  by  Justices. 
Canteens.     See  Soldiers. 

Carriages.  See  Highways — Stage  Car- 
riages. 

Carriers.  See  Location — NatUm  Caupo- 
nes,  ^c. 

Carts.     See  Highways. 

Cautionry,  40. 

1.  Definition. 

2.  Extent  of  obligation,  41. 

3.  Constitution  of  obligation. 

4.  Proof  of  obligation. 

5.  Indirect  obligation. 

6.  Alternative  obligation,  42. 

7.  Discussion. 

8.  Cautioner's  defences. 

9.  Relief. 

10.  Endurance  of  obligation,  43. 
Cess.     See  Land  Tcue. 
Children,  43. 

i.  legitimate  children. 

1.  Definition. 

2.  Father's  powers. 


3.  Father's  obligations. 

4.  Father's  Curatory,  44* 

II.  ILLEGITIMATE  CHILDREN. 

1.  Definition. 

2.  Jurisdiction  of  Justices. 

3.  Aliment  of  bastards — ^who  liable. 

4.  Aliment,  amount  of,  45. 

5.  Action  for  aliment. 

6.  Custody  of  bastards,  46. 

7.  Father's  rights. 
Cholera,  46. 

Clerk  of  the  Peace,  47. 
Close  time.     See  Fishing — Game. 
Colliers  and  Salters,  47* 
Combination  of  Workmen,  48. 

I.  AT  common  law. 

II.  BY  STATUTE. 

1.  What  not  meant  by  the  Act. 

2.  What  meant  by  the  Act. 

3.  Quorum  of  Justices,  49. 

4.  Disqualification  of  Juices, 
d.  Prosecutor. 

6.  Time  for  complaint. 

7.  Citation  of  party,  60. 

8.  Proceedings  on  trial. 

9.  Witnesses. 

10.  Offenders  may  be  made  witnesses. 

II.  Forms,  51. 

12.  Penalty. 

13.  Appeal. 

Commission  to  take  Proof,  51. 

Appendix  I. 
Commissioners  of  Supply.     See  Supply. 
Commitment  for  examination.  See  War'. 

rant. 
Commitment  for  Trial,  52. 

1.  When  it  may  take  place. 

2.  How  it  is  to  be  ordered. 

3.  On  what  grounds. 

4.  Release  on  bail. 

5.  Release  by  liberation  Act,  53. 
See  Warrant. 

Commodate.     See  Loanm 

COMMONTY,  53, 

Company.     See  Copartnery, 
Compensation,  53. 
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1.  Detinitiuu. 

2.  When  it  has  effect. 

3.  M^hea  and  how  pleadable,  54. 
Complaint.     See  Process. 
Compromise.     See  Transaction. 
Constable,  54. 

1.  Definition. 

2.  How  appointed  not  in  burghs,  55. 

3.  Number. 

4.  In  Royal  burghs. 

5.  OiSce  compulsory. 
G.  Duration  of  service. 

Contract  (in  general),  55. 

1.  Definition. 

2.  Consent  necessary,  56. 

3.  Presumed  want  of  consent. 

4.  Breach  of  contract. 
Contravention  of  Lawl)orrow8.  See  Surety 

respecting  Conduct. 
Copartnery  (or  society),  56. 

1.  Definition. 

2.  Private  companies,  composition  of. 

3.  Liability  and  powers  of  partners,  67. 

4.  Company  funds. 

5.  Retirement  of  partners,  68. 

6.  Public  companies. 
See  Joint  Trade. 

Correction,  House  of,  68. 
Cotton  Factories,  &c.  58. 

1.  Statute  regulating. 

2.  Ages  for  employment  and  time  of 
work,  59. 

(a)  Ages. 

(b)  Time. 

(c)  Exceptions. 

(a)  Lost  time. 

(b)  Meals,  60. 

(d)  Amount  of  Work. 

(e)  Holidays, 
(r)  Work  at  several  Mills. 
(o)  Liability  of  mill  owner. 
(h)  Certificate  of  age,  61. 

3.  Inspectors. 

4.  Education. 

5.  Regulations  by  inspectort. 

6.  General  rules,  62. 


I      7-  Penalties  for  offencei. 

8.  Proceedings,  *61. 

(a)  Powers  of  Justices. 

(b)  Complaint. 

(c)  Summons. 

(d)  Witnesses. 

(e)  Convictions,  •62. 

(f)  Appeal. 

9.  Disposal  of  penalties. 
Credit,  letter  of.     See  Letter  qf  Credit. 
Crimes,  *62. 

I.  crimes  in  oemeral. 

1.  Definition. 

2.  Constitution  of  crime^  63. 

3.  Dole. 

4.  Wrongful  act. 

5.  Uncompleted  crime. 

6.  Criminal  attempts,  64. 

7.  Attempted  minor  offences* 

8.  Excuse    for    apparently    criminal 
acts. 

9.  Excuse  of  yoath. 
10.  Excuse  of  Insanity,  65. 

II.  Plea  of  intoxication. 

12.  Excuse  on  ground  of  sabjeetian  or 
force. 

13.  Excuse  for  officers  of  the  law,  66. 

14.  Excuse  for  soldiers  on  duty. 

15.  Plea  of  want. 

II.  particular  crimes  AVD  OFrEK* 

CES. 

1.  Offences  cognizable  by  Jnsticet. 

2.  Crimes  not  cogniialila  by  .  Jnitioes, 
67. 

3.  Alphabetical  list  of  crimes,  capital 
and  not  bailable. 

4.  Alphabetical  list  of  orimeSy  bailable 
not  capital,  68. 

Curators.    See  Chiidren-^Mmofr9» 
Customs.    See  Excise  and  CuelomM* 


Damages,  p.  60. 
1.  Signification. 
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2.  Competency  of  Jtutioes. 
-    3.  Extent  of  damages. 

4.  Liability  for  damage. 
I>ebt.     See  Small  Debt  Act. 
Declaratiov,  70. 

1.  Meaning. 

2.  Effect  of  declaration. 

3.  Mode  of  examining. 

4.  Further  declarations,  71- 
Peclikature,  72. 

1.  Meaning. 

2.  Grounds  of  declinature. 
Decree.     See  Process. 
Defender.     See  Parties  in  Actions. 
Deforcement,  73. 

1.  Meaning. 

2.  What  constitutes  the  crime. 

3.  What  deforcement  c(^^izable  by  Jus 
tices,  74. 

4.  Proceedings. 
Deserters.     See  Soldiers. 
Dissenters.     See  Nonconformists. 
Distress,  74. 

1.  Meaning. 

2.  What  goods  affected  by  it,  75. 

3.  Interval  between  seizure  and  sale,  76. 

4.  Effect  of  warrant. 

6.  Execution  of  warrant  of  distress. 
6.  Expenses. 
7-  Second  distress,  77* 
8.  Indorsation  of  warrant  of  distress. 
See  Poinding. 
Districts,  77- 

DOMICIL,  78. 

1.  In  general. 

2.  Requisites. 

3.  Parochial  settlement. 
Drunkenness,  78. 

1.  Old  laws. 

2.  Disturbance  through  intoxication,  79. 
Duel,  79. 
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Emigration,  79. 
Enlistment.     See  Soldiers. 
Evidence.     See  Proof. 
Excise  and  Customs,  80. 

1.  Justices  and  jurisdiction. 

2.  What  required  of  dealers,  &c. 
Execution  legaL    See  Arrestment,  Process^ 

4fc. 


Earnest.     See  Aries. 


Fairs  and  Markets,  82. 
Fees.     See  Small  Debt  Act,  ^o. 
Fences.     See  Planting  and  Inclosing. 
Ferries.     See  Highways. 
Fine.     See  Punishment. 
Fishing,  82. 

i.  minor  fresh  water  fishing. 

ii.  salmon  fishing,  83. 

1 .  Close  time. 

2.  Saturday's  slop. 

3.  Injuring  spawn,  &c.  84. 

4.  Fishing  with  lights, 
d.  Trespassing. 

6.  Apprehension  and  trial  of  offenders 

7.  Proof,  85. 

8.  Penalties. 

9.  Record  and  appeaL 

III.  LOBSTER  KILLING. 

IV.  OTSTER  FISHING,  86. 

V.  HERRING  FISHERY. 

See  Game.  VI. 
Flax.     See  Lint,  Steeping  of. 
Forms.     See  Appendix  I. 
Forms  of  process.     See  Process. 
Forum,  86. 

1.  General  meaning. 

2.  In  criminal  cases,  87.  -41 

3.  In  civil  cases. 
Foxes. 

1.  Killing  of  as  vermin. 

2.  Hunting  of  for  sport,  83. 
Fraud.     By  False  Weights    and 

Measures,  88. 
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1.  What  included. 

2.  Fraud  in  weight  of  hread,  89. 

And  see  Breads  §  7> 

3.  Penalties. 

Freemasons.      See    SediHaus    MeetingSy 

]b^Ri£NDLT  Societies.' 

1.  Who  may  be  members. 

2.  Rules  to  be  made  by  majority,  90. 

3.  Rules  to  be  certified. 

4.  Rules  to  be  confirmed  by  Justices. 

5.  Alteration  of  rules,  91. 

G.  Officers  and  their  poweis  and  duties, 
&c. 

7.  Settlement  of  disputes,  &c.  92. 

8.  Procedure  in  cases  of  fraud,  94. 

9.  Dissolution  of  Society. 

10.  Returns  to  be  made  by  society,  95. 

11.  Finality  of  Justices*  judgments. 

12.  Complying  with  the  Statute. 
Fugm,    See  Meditatio  Fuga. 
Furlough.    See  Soldiers, 
Furthcoming.     See  ArrestmenL 
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Game,  95. 
i.  who  may  or  may  not  kill  game. 

1.  Qualification. 

2.  Offences  of  unqualified  persons,  96. 

(a)  By  old  laws. 

(b)  By  new  law. 

II.  CLOSE  TIME,  97. 

1.  General  penalty. 

2.  Exception. 

3.  Particular  seasons  for  game. 

4.  Prosecution  for  breach  of  close  time. 
6.  Penalties  for  breach  of  close  time, 

98. 

6.  Appeal  in   cases    respecting   close 
time. 

7.  Killing  hares,  deer,  &c.  in  snow. 

III.  SALE  OF  GAME,  99. 

1 .  Probable  extent  of  legality. 


(a)  In  regard  to  qualified  persons. 

(b)  In  regard  to  unqualified  ])er- 
sons. 

IV.  T&ESPABSIVO      IK      PURSUIT     07 
GAME,  100. 

1.  By  earlier  laws. 

2.  Right  of  landlord  to  hunt,  &c 

3.  Poachers,  101. 

4.  Forfeited  articles  not  teizable. 

V.  TRESPASSING  IK  PURSUIT  OF  GAME 

BY  DAY. 

1.  What  reckoned  day  time. 

2.  Simple  offence  and  penalty,  102. 

3.  Aggravated  offence. 

4.  Defence  of  party. 

5.  Trespasser  to  tell  his  name,  &c. 

6.  Arrest  of  trespasser,  103. 

7.  Trial  of  offence. 

8.  Exception  of  persons  hunting,  &c. 

9.  Game  in  trespasser's  poueuion. 

10.  Assault  by  trespasser,  104. 

11.  Prosecutions  under  the  Act. 

(a)  Summons. 

(b)  Apprehension  of  accused. 

(c)  Defence  of  aocuied,  105. 

(d)  Witnesses. 

(e)  Conviction. 
(e)  Penalties. 

12.  Appeal. 

13.  No  review,  106. 

14.  Informal  commitment. 

15.  Mlien  civil  damages  barred. 

16.  Prosecutions  of  those  acting  under 
the  Statute. 

VI.  TRESPASSES  BY  OEFICERB  OB  SOL- 
DIERS, 107. 

1.  Nature  of  trespaai  and  prosecution. 

2.  Penalties. 

3.  Consequence  of  non-payment. 

4.  Disposal  of  Penalties. 
See  Crimes,  !!•  §  2. 

Foxes. 
Muirbums. 
Appendijf. 
For  correction  of  an  ersor  in  Put  VI.  ai 
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to  private  foldiers  trespassing.     See 
Soldiers  ix.  §  11,  and  footnote,  328. 

Gaming,  108. 
1.  Wliat  claims  illegal  through  gamb- 
ling. 

'  2.  Money  won  at  play. 

3.  Justices  competent. 

4.  Gamblers  by  trade. 

5.  Gaming  in  public  houses,  109. 
Gaol.      See  Prisoiu — SjnrUtunu  Liqiufrs, 

Guarantee.    See  Letter  of  Credit. 
GUKPOWDER,  109. 

1.  Mills  and  manufacture. 

2.  Keeping  of  Gunpowder,  110. 

3.  Carriage  of  gunpowder. 

4.  Proceedings  on  offences,  111. 

5.  Penalties. 

6.  Exemption. 
Gypsies.    See  Fagabonds. 
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Hares.    See  Game. 

Havers.     See  Process — Commission  to  take 

Proof,  and  Appendix  I. 
Hawkers  and  Pedlars,  111. 

1 .  Who  are  not  travelling  dealers. 

2.  Hawkers  need  a  licence,  112. 

3.  Sign  of  hawker. 

4.  Signs  not  to  be  used  by  unlicensed 
dealers. 

5.  Hawker  must  obey  his  license,  113. 

6.  Hawker  to  shew  his  licence  to  cer- 
tain persons. 

7.  Licence  to  be  used  by  holder  only. 

8.  Hawker  without  licence. 

9.  Time  for  prosecuting. 

10.  Justice's  powers. 

11.  Penalties,  114. 

12.  Disposal  of  penalties. 

13.  Non-payment  of  penalties. 

14.  Appeal. 

15.  Levying  of  King's  share  of  fines. 

16.  Prosecutions  for  acts  done  under  this 
Statute* 


Highways,  115. 
i.  roads  in  general. 
ii.  highways,  not  turnpike,  116. 

1.  General  system. 

2.  Managers  of  parish  roads. 

3.  Statute  Labor — WTiat,  117. 

4.  Who  liable  in  Statute  labor. 

5.  Amount  of  statute  labor. 

6.  Time  for  Statute  labor. 

7.  Carts,  horses,  and  tools,  118. 

8.  Call  for  Statute  labor. 

9.  Penalties  for  default. 

10.  Arrangement  of  repairs. 

11.  Employment  of  penalties,  119. 

12.  Imposition  of  penalties. 

13.  Apportioning  and  commuting  of  Sta- 
tute labor. 

14.  Assessment  in  aid  of  Statute  labor. 

15.  Breadth  of  roads,  120. 

16.  Widening. 

17.  Injury  from  hedges,  121. 

18.  Line  of  roads. 

19.  Casting  about  roads,  122. 

20.  Shutting  up  roads. 

21.  Bridges  and  ferries. 

22.  Police  of  roads  (not  turnpike,)  123. 

(a)  Mischief  to  roads,  &c. 

(b)  Danger  near  roads. 

(c)  Owner's  name  on  carts,  124. 

(d)  Driving  carriages. 

(e)  Driving  carts. 

(f)  Driving  horses,  &c.  125. 

(g)  Apprehension  of  offenders. 
(h)  Trial  of  offenders. 

(i)  Penalties. 

(k)  Time  for  prosecution,  126. 
(l)  Disposal  of  Penalties. 
(m)  Appeal. 
III.  turnpike  roads.  '^- 

1.  How  ruled  in  general. 

2.  Present  turnpike  Act,  127* 

3.  Competency  of  Justices. 

4.  Jurisdiction  of  a  single  Justice. 

(a)  Refusal  to  pay  toll. 

(b)  Removal  of  tollman,  128. 

(c)  Disposal  of  old  roads. 
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(d)  Animals  feeding  or  straying  on 
roads. 
5.  Proceedings  of  a  single  Justice,  129. 
C.  Powers  of  trustees,  &.c,  to  apprehend 

olfenders. 
7.  Indorsation  of  Warrants, 
ti.  Jurisdiction  of  two  Justices. 

(a)  Ejectment  of  tacksman  of  tolls. 

(b)  Taking  materials  for  roads,  130. 
9.   Jurisdiction  of  ordinary   Bench  of 

Justices. 

(a)  Publican *8  licence  to  toll  keeper. 

(b)  Price  and  damages  for  road  ma- 
terials. 

(c)  Damages  for  temporary  road, 
131. 

(d)  Cutting  of  hedges  and  trees. 

(e)  Building  beside  road, 
(r)  Injury  to  road. 

(g)  Fines,  &c.  132. 
(11)  Road  accounts, 
(i)  Fraudulent  claim  of  exemption 

from  toll, 
(j)  Evasion  of  toll. 
(k)  Toll-keeper  to  weigh  carriages 

with  extra  weight. 
(l)  Kecal  of  carriage  to  be  weighed, 

133. 
(m)  Person  with  carriage  to  aid  in 

weighing. 
(m  )  Tollman  not  to  compound, 
(o)  Tollman  neglecting  duty, 
(p)  Carrying  off  road  materials. 
(q)  Encroaching  upon  road,  134. 
(b)    Injuring  of  milestones — over- 
charge for  iK>sting,  &c. 
(s)  Riding  on  f(M>tpath,  &c. 
(t)  Driver's  conduct, 
(u)  One  person  driving  two  carts, 
(v)  Age  of  driver,  135. 
(w)  Unfenced  pit,  &c.  near  road, 
(x)  Ploughing  of  uninclosed  land 

near  road. 
(y)  Gates  not  to  open  into  road, 
(z)  Windmill  kiln,   &c.   near  the 

road^  136. 


(aa)  Name  on  carts,  Ac, 

10.  Proceedings  of  Bench  of  Justices. 

11.  Jurisdiction    of  Justices   at  stated 
meetings,  137* 

Shutting  up  of  roads. 

12.  Juritidiction  of  Quarter  Sessions. 

(a)  Original    jurisdiction — Officers 
of  trustees,  138. 

(b)  Appellate  jurisdiction. 

13.  General  rules* 

(a)  Witnesses. 

(b)  Disqualification  of  Justices,  139. 
See  Appendix. 

See  Addenda. 
Hiring.     See  Location. 
Hunting.     See  Foxe» — Game. 
Hypothec,  139. 

1.  Nature  of  Hypothec. 

2.  Ijandlord*s  hypothec 

(a)  Extent  of  landlord's  hypothec, 
(n)  Hypothec  over  urban  subjects. 

(c)  Duration  of  landlord's  hypothec, 
140. 


Idiots.    See  Intone  Pereons. 
Impress  of  sailors.    See  Seamen. 
Imprisonmekt,  140. 

1.  Criminal  and  police  cases. 

See  PunithmenL 

2.  Civil  cases. 

See  WarranL 

(a)  Former  practice  unsafei 

(b)  Former  practice  found  legal,  14 1 . 

3.  In  mixed  cases. 

Inclosing.    See  Planting  and  Inehting. 
Indorsed  warrant.     See  JVarranL 
Infection.    See  Plague. 
Injuries,  Real— Assault,  141. 

1.  Meaning  of  assault. 

2.  Exculpation  of  assault. 

3.  Prosecution,  142. 

4.  Competency  of  Jastioes. 

5.  Punishment. 

Innkeepers.    See  Nautm  Caupemmf  4^ 
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Iksane  Persons,  142. 
Interest  of  Money,  143. 

1.  Meaning. 

2.  Legal  rate. 

3.  When  presumed  to  be  due. 

4.  When  not  presumed  to  be  due. 

5.  Terms,  144. 
Intoxication.     See  Drunkewiess, 


Jails.     See  Prisons — Sjnrituous  Liquors, 
Joint  Trade  or  Adventure,  144. 

1.  Different  from  copartnery. 

2.  Creditors  of  the  adventurers. 
Judgment.     See  Process, 
Jurisdiction.     See  Justices  of  the  Peace. 
Justice,  course  of.     See  Offeiices  against 

the 
Justices  of  the  Peace,  1. 
Forms  of.     See  Appendix  I. 
Statutes  of.     See  Appendix  II. 

I.  history  of  the  office. 

II.  appointment  of  justices. 

1.  Form. 

2.  Qualification,  2. 

3.  Endurance  of  commission,  3. 

4.  Oaths  to  be  taken  by  Justices. 

III.  POWERS    and   duties    OF    JUSTI- 
CES. 

1.  Under  Commission,  4, 

2.  By  Statute. 

3.  By  usage. 

4.  Territory,  5. 

5.  Number  competent  to  act. 
€.  Expenses  of  Justices. 

7.  Liability  of  Justices  to  prosecution,  6. 
See  Responsibility  ofJustices,  ^c. 
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Labor  Statute.     See  Highways* 
Land  Tax,  146. 

1.  Redemption  of,  how  managed. 


2.  Commissioners  for  appeals  must  be 

Justices. 

3.  No  further  appeal. 

4.  Sanction  of  two  Justices,  146. 

5.  Penalties. 

6.  Appeals. 

7.  Witnesses,  147. 

8.  Penalty. 

Lawborrows.    See  Surety  respecting  Con- 
duct, 
Lease.    See  Ta^k, 
Letter  of  Credit,  147. 

1.  Nature  of  letter  of  credit. 

2.  Form. 

3.  Who  responsible. 

4.  M'^ritten  guarantee. 

5.  Distinction   between  letters  of  gua- 

rantee and  of  introduction,  148. 
Lewdness,  148. 

Liability.     See  Nauta  Caupones,  ^c, 
LiRERATiON  Act  1701,  c.  6.  148. 

1.  Who  may  apply  for  liberation. 

2.  Running  of  letters,  149. 

3.  Release  on  want  of  diet  for  trial. 

4.  Time  for  trial. 

5.  Unfinished  trial,  150, 

6.  Prisoner  released. 

7.  Penalties  on  Judges  for  not  liberat- j 

ing. 
License  to  kill  game.     See  Game. 
to  let  post  horses.     See  Post  Car- 

riages,  ^c*  II. 

to  sell  spirits,  &c    See  AlehouseSy 

^c. 
Lint,  Steeping  of,  151. 

1.  Old  law. 

2.  Competency  of  Justices  doubtfuL 

3.  New  Act. 

4.  Justices  competent. 

5.  Appeal. 

6.  Afiirmation  on  appeal,  152. 
Loan,  152. 

1.  Kinds  of  loan. 

2.  Proper  loan. 

(a)  Loss  of  loan. 

(b)  Obligation  of  borrower. 
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(c)  Borrower  failing,  163. 

(d)  When  writing  required* 
3.  Commodate. 

(a)  Loss  of  subject. 

(b)  Duty  of  borrower. 

(c)  Borrower  failing. 

(d)  Expenses  falling  on  borrower, 
154. 

(e)  Expenses  falling  on  lender. 
Location  or  Hiring,  154. 

1.  To  what  applicable. 

2.  liocation  of  moveables. 

(a)  Duty  of  lessor. 

(b)  Duty  of  lessee,  155. 

(c)  Expenses. 

3.  Location  of  work. 

(a)  Duty  of  lessor. 

4.  Conveyance  of  goods  and  passengers. 

(a)  Liability  of  carrier,  &c.  156. 

(b)  Carrier  liable  for  his  servants. 

(c)  Address  to  be  obeyed. 

(d)  Booking  of  parcels. 

(e)  Brittle  goods. 

(f)  Valuables. 

(o)  Notices  against    responsibility, 

167. 
(h)  Injury  to  passengers  by  coaches, 
(i)  Prosecution  against  coach  own- 
ers. 

See  Nautm  Cauponet  Stabularii. 
Loosing  of  arrestment.  See  Arrestment. 
Lunatics.     See  Insane  Persons, 
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Mandate,  157. 

1.  Meaning. 

2.  Express  mandate,  158. 

3.  Joint  mandate. 

4.  Regular  mandate  for  litigation. 

5.  General  mandate,  159. 

6.  Special  mandate. 

7'  Obligation  of  mandatory,  160. 

8.  Obligation  of  mandant. 

9.  Termination  of  mandate. 


Manufactures,  161. 

1.  Conduct  of  manufactures. 

2.  Health  of  work  people. 

3.  Masters  and  workmen. 

4.  Embezzlement  by  workmen,  162. 

5.  Enticing  wookmen  abroad — Export- 

ing tools. 
March  fences.  See  Planting  and  Inohsing, 
Markets.     See  Fairs, 
Marriage,  1G2. 

1.  Who  may  marry. 

2.  Formation  of  contract,  163. 

3.  Husband's  curatory  of  his  wife. 

4.  Exceptions,  164. 

5.  Jus  maritL 

(a)  Wliat  included. 

(b)  What  excepted,  165. 

C.  Wife  safe    from    imprlfonmeiit  for 
debt 

7.  Husband's  liabih'ty. 

8.  Donations  between  spouses,  166. 

9.  Dissolution  of  marriage  by  death. 

(a)  Within  year  and  day. 

(b)  Beyond  year  and  day. 

10.  Dissolution  of  marriage  by  diyoroe. 
Master.     See  Servant 
Meditatio    FuGiBy    FrooeediDgs    in, 
167. 

1.  Nature  of  meditaiiofiign, 

2.  To  what  applicable. 

3.  Parties,  168. 

4.  Debt. 

5.  M'hen  process  competent. 

6.  Steps  to  be  taken  by  creditor,  109. 

See  Warrant, 
See  Appendis  I. 
Minors,  169. 

1.  Definitions. 

2.  Father's  guardianship,  170. 

3.  Father's  nomination  of  gumrdians. 

4.  Tutors. 

5.  Curators. 

6.  Tutors  at  law  and  dative,  17L 

7.  Litigation  of  minors. 

8.  Acts  of  guardians. 

9.  Female  guardian. 


INDEX. 


557 


10.  Acts  of  minors,  173* 
Mischief  Malicious,  172. 

See  Theft, 

See  PlanUng  and  Inclosing. 
MoBBiiro  OR  Riot,  173. 

I.  AT  COMMOW  LAW. 

1.  Meaning. 

2.  What  constitutes  mobbing. 

(a)  Number. 

(b)  Alarm  and  disturbance. 

(c)  Violent  purpose,  174* 

3.  Art  and  part  in  mobbing. 

4.  Serious  mobbing. 

II.  BT  STATUTE,  175. 

1.  Riotous  assembly  to  demolish  chapels, 

&c. 

2.  Riot  for  demolishing  other  buildings. 

3.  Assembly  of  twelve  persons  for  dis- 

turbance of  peace. 

(a)  For  an  hour,  without  overt  act. 

(b)  Within  hour,  but  with  overt  act, 
176. 

4.  Magistrates  to  read  the  Riot  Act,  && 

5.  Dispersion  of  rioters,  177* 

6.  Persons  mixing  with  the  mob. 
Monet,  Scots,  177- 
Moravians.     See  AffirmaHon. 
Muibbu&k,  178. 

1.  Statute. 

2.  Time  and  sanction. 

3.  Prosecution. 

4.  Proof. 

5.  Penalties,  179. 

6.  Appeal. 

Mutinv  Act.     See  Soldiers, 


N 


Nautje  Caupones  Stabularii,  180. 

1.  Liability. 

2.  Exception. 

3.  Duty  of  person  delivering  goods,  181. 

4.  Proof  of  damage. 

See  Location,  §  4. 
Noxcokformists,  181. 


1.  In  generaL 

2.  Episcopalians,  1 82. 

3.  Recognizance  of  alleged  offenders. 

4.  TriaL 

5.  Penalty. 

6.  Chapel  doors  to  be  open. 

7.  Steps  necessary  for  Episcopalian  pas- 

tors, 183. 

8.  Omission  of  prayers  for  the  royal 

family. 


O 


Oaths,  183. 

1.  Division  of  oaths,  184. 

2.  Oaths  of  allegiance,  &c. 

3.  Rolls  for  subscription  to  be  kept,  185. 

4.  Oaths  of  office. 

5.  Judicial  oaths. 

See  Appendix  I. 
Offences  against  the  Course  of 
Justice,  186. 
I.  offences  against  judges  or  of« 

FICERS. 

1.  Striking  a  judge. 

2.  Striking  any  person  in  coort. 

3.  Contempt  of  court. 

II.  OFFENCES  BT  JUDGES    AND    OFFI- 
CERS OF  COURT,  187. 

1.  Misconduct  of  judges. 

2.  Misconduct  of  officers  of  court. 

3.  Agency  of  Judges,  &c.  deemed  mal- 

versation, 188. 

4.  What  is  neglect. 

See  Perjury  and  Prevarication, 


Parties  in  Actions,  188. 

1.  Criminal. 

2.  Civil,  189. 

3.  Who  may  act. 

See  Process,  Procurator,  and  Sfnall 
Debt  Act, 
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Pawn  or  Pledge,  189. 
i.  pledge  in  general. 

1.  Definition. 

2.  What  constitutes  the  contract. 

3.  Creditor's  right,  190. 

4.  To  whom  pledge  is  lost. 

5.  Creditor's  care  of  pledge. 

6.  How  pledge  to  be  sold. 

11.  RULES  REGARDING  PAWNBROKERS. 

1.  Who  accounted  pawnbrokers. 

2.  Pawnbroker's  sign. 

3.  Days  and  hours  when  no  pawns  to 
be  taken,  191. 

4.  Age  of  taker  of  pawns. 

5.  From  whom  pawns  not  to  be  taken. 

6.  What  pawns  not  to  be  taken. 

7.  Entry  of  pawns  in  books,  192. 

(a)  For  less  than  IDs. 

(b)  For  above  IDs. 

8.  Notes  to  be  given  at  pawning. 

(a)  In  all  cases. 

(b)  In  pawns  above  10s. 

9.  Charge  for  note,  193. 

10.  Table  of  notes  to  be  exposed. 

11.  Redemption  of  pawns. 

(a)  Time  for  redeeming. 

(b)  Production  of  note  at  redeeming. 

(c)  What  if  note  be  lost. 

(d)  Prices  of  second  notes,  and  table 
thereof,  194. 

12.  Pawnbroker's  profits. 

(a)  Rates. 

(b)  Table  of  profits,  195. 

(c)  Profits  to  be  marked  on  notes. 

13.  Refusal  to  give  up  pledge  fur  not 
above  L.IO. 

14.  Pawn  being  sold  improperly,  &c. 

15.  Forfeiture  of  pawns,  198. 
*15  Disposal  of  forfeited  pawns. 

(a)  Pawns  for   between   10s.    and 
L.10. 

(b)  Time  for  selling  certain  articles. 

(c)  Account  of  sale  of  pawns   for 
above  10s. 

(d)  When    pawnbroker    may   buy 
pledged  goods,  197. 


IG.  Fraudulent  pawning. 

(a)  Search    for  goods    unlawfully 
pawned. 

(b)  Disposal  of  such  goods. 

17<  Taking  of  certain  pawns  an  offence, 
198. 

18.  Suspected  pawners. 

(a)  Suspicious  cases. 

(b)  Course  for  pawnbroker. 

(c)  How  Justice  to  act,  199. 

(d)  Forged  pawnbroker's  notes. 

19.  Penalties  against  pawnbrokers. 

(a)  For  want  of  sign. 

(b)  For  non-entry  of  pledges. 

(c)  For  non •payment  of  sums  due 
to  pawner,  200. 

(d)  For  taking  prohibited  pawns. 

(e)  For  not  announcing  sales. 

(f)  For  not  showing,  &c.  certain 
goods. 

(g)  For  not  making  other  entries. 
(h)  For  not  producing  books. 

(i)  For  other  offences,  201. 

20.  Recovery  of  penalties. 

21.  Liability  of  executors. 

22.  Penalties  against  other  offenders. 

(a)  Pawning  another's  property. 

(b)  Forging  pawnbroker's  note,  20S. 

23.  When  a  Justice  may  try  for  theft  or 
fraud. 

24.  Time  for  prosecution. 

25.  Who  may  sue. 

26.  Interested  witnesses. 

27*  Conviction  to  be  sent  to  Qoarter 

Sessions. 
28.  Appeal;  203. 
Payment,  203. 

1.  Definition. 

2.  Partial  payment. 

3.  Debtor  may    pay    which  debt  be 
pleases. 

4.  Indefinite  payment. 

5.  Payment  before  term,  204. 

6.  Payment  to  a  person  beliered  to  have 
right. 

7.  To  a  person  not  authorised. 
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8.  When  written  discharge  required. 

9.  When  witnesses  competent. 
10.  Presumption  of  payment,  205. 

(a)  Debtor  holding  document* 

(b)  Successive  discharges. 

(c)  Contrary  proof. 

Peace,  Breach  of.       See  Breach  of  the 
Peace.  . 
,  Justices  of.     See  Justices  of  the 
Peace. 
-,  Surety  of.     See  Surety  respecting 


Conduct. 
Pedlars.    See  Hawkers  and  Pedlars. 
Pebjuby  and  Subobnatiox  of,  205. 

1.  When  cognizable  by  Justices,  206. 

2.  Punishment. 

See  Prevarication. 
Pickery.     See  Theft. 
Pigeons,  206. 
i.  stealing  of  pigeons. 

1.  At  common  law. 

2.  By  Statute. 

3.  Penalties,  207. 

II.  SHOOTING  OF  PIGEONS. 

1.  Found  not  cognizable  by  Justices. 

2.  How  cognizable  by  Justices. 
Pilfering.    See  Theft. 
Plague,  207. 

1.  Maritime  laws. 

2.  Old  Statute,  208. 

3.  Probable  extent  of  powers  of  Jus- 
tices. 

Planting  and  Inclosing,  208. 

I.  general  laws. 

1.  Act  1661,  c.  38. 

2.  Common  law,  209. 

II.  planting. 

1.  Old  Acts  in  desuetude. 

2.  Setting  fire  to  trees.  . 

3.  Existing  Scottish  laws. 

(a)  To   be  enforced  by   two  Jus- 
tices. 

(b)  Injuring  trees — Penalty. 

(c)  Haver  or  user  of  trees — Penalty. 

(d)  Default  of  payment,  210. 

(e)  liiability  of  tenants,  cottars,  &c. 


(f)  To  what  the  provisions  apply. 

(g)  Mitigation  of  penalties. 
4.  British  Statutes. 

(a)  Offences. 

(b)  Penalties,  not  within  powers  of 
Justices,  211. 

(c)  How  such  offences  may  <vine  be- 
fore Justices. 

(d)  Proceedings  before  Justices. 

(e)  Punishment. 

(f)  Reparation  of  damage  by  the 
parish. 

III.  inclosing,  212. 

1.  March  fences. 

(a)  By  whom  to  be  made  and  kept 
up. 

(b)  Steps  for  party  wishing  a  march- 
fence. 

(c)  Parties  differing,  213. 

(d)  To  what  the  rules  do  not  apply. 
(e)  Stream  being  boundary. 

2.  Straightening  of  marches. 

(a)  Judge's  powers. 

(b)  Compensation,  214. 

(c)  Entailed  lands. 

(d)  No  conveyance. 

3.  Runrig. 

(a)  Meaning. 

(b)  Application  for  division. 

(c)  Proceedings. 

(d)  What  to  be  regarded,  215. 

(e)  To  what  the  rules  do  not  extend. 

4.  Protection  of  inclosures. 

(a)  Penalties  for  breaking  into  yards 
or  orchards. 

(b)  Penalties  fijf  injuring  ordinary 
inclosures. 

(c)  Presumption    against    persons 
found. 

(d)  Herding  of  cattle,  216. 

(e)  Penalties. 

(f)  To  what  the  rules  extend. 

(g)  Poinding  of  cattle. 
(h)  Duty  of  poinder. 

Pledge.     See  Pawn. 

Poachers.     See  Fishing — Game. 


560 


INDEX. 


POIKDINO,  217. 

1.  Definition. 

2.  M^'arrant. 

3.  Poinding  summary. 

4.  Charge. 

5.  Officer. 

6.  When  officer  to  poind,  218. 

7.  What  goods  poindable. 

(a)  Third  party  claiming  goods. 

(b)  Goods  in  creditor's  hands. 

(c)  Arrested  goods,  219. 

(d)  Ooods  under  landlord's  hypo- 
thec. 

(e)  Ooods  deemed  moreable. 

(f)  Exempted  goods. 

8.  Execution  of  poinding. 

(a)  Time  of  day. 

(b)  Witnesses. 

(c)  Deforcement,  220. 

(d)  Another  poinding. 

(e)  Lockfast  places. 

(f)  Symbolical  poinding. 

(g)  Reading  of  decree  and  appraise- 
ment, 221. 

(h)  Offering  back  of  goods. 

(i)  Not  to  be  left  with  debtor. 

(j)  Report. 

(k)  Order  for  sale. 

(l)  Sale,  222. 

(m)  Minute  of  sale. 

(n)  Expenses. 

9.  Competition  of  poindings. 

10.  Stopping  of  poinding. 

11.  Carrying  off  poinded  goods,  223. 

See  Distress, 
Poor,  223. 

See  Veigabonds. 
Post  Horses.     See  Stage  Carriages^  jr. 
Precookition,  223. 

1.  Meaning. 

2.  Time  for  precognition. 

(a)  Before  arrest. 

(b)  After  arrest,  224. 

(c)  When  there  may  be  delay. 

(d)  No  bail. 

3.  Objects  of  precognition. 


4.  Prisoner  has  no  part  in  preoognid 

5.  Witnesses,  226. 

(a)  Citation  o£ 

(b)  Oath. 

(c)  Witnesses  to  be  separated. 

(d)  His  own  deposition  not  to  afi 
witness. 

6.  Other  steps  in  precognition,  226. 
7'  No  precognition  after  service  of  lib 

8.  Disposal  of  prisoner. 

9.  Precognition  by  Sheriff. 

See  Liberaiion-~Proqf--^ppeHdi 
— Commtmemifor  TridU 
Prescriptiok,  226. 

I.  PRE8CRIPTIOK  IK  OEXXBAL. 

1.  Definition. 

2.  Against  whom  it  runs,  227* 

3.  Course  of  prescription. 

(a)  B^inning. 

(b)  Continuity. 

(c)  Completion. 

(d)  No  interruption. 

(e)  Effect  of  intemiptxoo. 

(f)  Effect  of  mxnorityy  S88. 

4.  Interruptions. 

(a)  Meaning. 

(b)  Interruption  hi  cue^  of  debt 

(c)  Favor  to  InterruptioDk. 
II.  vARions  pRFdCKimom. 

1.  Of  forty  years. 

(a)  When  eogninUe  by  Juido 
229. 

(b)  Footpath  by  preicriptioii. 

2.  Of  twenty  years. 

3.  Of  seven  years. 

(a)  Effect  of  interraption,  ISO. 

4.  Of  six  years. 

(a)  Commencement  of  tUa  pieMvi 
tion. 

(b)  Exceptioni. 

5.  Of  five  years. 

(a)  How  it  applies,  SSI. 

(b)  Arrears  of  rent. 

(c)  Ministers*  stipends. 

(d)  Multures. 

(e)  Contracts  r^gudingmofeBUei 
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(f)  Arrestments, 
(o)  Actions. 
6.  Of  three  years,  232. 

(a)  Actions  of  spuilzie. 

(b)  House  rents. 

(c)  Board,  &c. 

(d)  Wages,  &c. 

(e)  Reckoning  of  time. 

(f)  Shop  accoants. 

(0)  Reckoning  of  time,  233. 
(h)  Effects  of  this  prescription. 
(i)  Bator's  writ. 

(k)  Debtor's  account  book. 

(1)  Oath  of  debtor's  wife,  &c. 
Pkevaricatiok,  233. 

1.  Meaning. 

2.  ^ow  treated,  234. 

3.  How  cognizable  by  Justices. 

4.  Punishment. 

See  Perjury, 
Printers.     ^eQ  SediHous  Meetings,  ^c.  l\, 
Prisok-B&eakiko,  234r 

1.  Definition. 

2.  What  constitutes  the  offence. 

(a)  JaU,  235. 

(b)  Warrant  of  incarceration. 

3.  Not  proper  for  trial  by  Justices. 

4.  Wl:>n  cognizable  by  Justices. 

5.  Punishment  by  ^usiices. 
Prisoners,  236. 

aliment  of. 

1.  Prisoners  for  debt. 

2.  Criminal  prisoners. 

(a)  By  burgh. 

(b)  By  county. 

(c)  Fund  for  county  aliment. 

(d)  Fixing  rate  of  aliment. 

3.  Jail  fees,  237- 

See  Rogue  Money. 
Prisons,  237* 

See  Spirituous  Liquors. 
Procedure.     See  Process. 
Process,  237. 
I.  CIVIL,  238. 
1.  Proceedings  in  civil  cases  not  under 
the  Small  Debt  Act. 


2.  Petition. 

3.  Answers. 

4.  Replies. 

5.  Duplies. 

6.  Time  for  papers,  &c. 

7.  Omission  to  lodge  papers. 

8.  Judicial  declaration,  239. 

9.  Condescendence  and  answers. 

10.  Proof. 

(a)  Proof  in  absence. 

(b)  Failure  to  lead  proof. 

(c)  Close  of  proof. 

(d)  Diligence  against  havers,  240. 

(e)  Reference  to  oath. 
*10.  Informations  or  memorials. 

11.  Delays. 

12.  Judgment. 

13.  Execution,  241. 

(a)  Execution  beyond  jurisdiction. 
II.  criminal. 

1.  Parties  (prosecutor  and  defender.) 

(a)  Prosecutor,  public 

(b)  Prosecutor,  private. 

(c)  Concourse  of  public  prosecutor, 

242. 

(d)  United  instances. 

(e)  Cases  of  concourse. 

(f)  Outlaws  cannot  prosecute, 
(a)  Prosecution  thrown  open. 

(h)  Minor  or  married  woman,  243. 
(i)  Death  of  private  prosecutor. 
(k)  Defender. 

(l)  Minor  or  married  woman. 
(m)  Death  of  defender. 

2.  Proceedings  anterior  to  trial. 

(a)  Complaint,  style  <^. 

(b)  Alternative  charge,  244. 

(c)  Subscription  of  complaint. 

(d)  List  of  witnesses. 

(e)  Bail  in  certain  cases. 

(f)  Service  of  complaint,  245. 

(g)  Sunmions  to  witnesses. 
(h)  Intervals  of  time. 

(i)  Citation  of  witnesses, 
(j)  Witnesses  beyond  territory. 
(k)  Expenses  of  witnesses, 
o 
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(l)  Failure  of  Witnesses,  24G. 

3.  Forms  of  trial. 

(a)  Default  of  prosecutor. 

(b)  Default  of  defender. 

(c)  Relevancy  of  complaint,  247. 

(d)  Pleading. 

(f)  Declaration  read. 

(g)  Witnesses  examined. 
(h)  Judgment, 
(i)  Counsel  for  defender, 
(j)  Open  doors. 
(k)  Proof  taken  down,  248. 
(l)  Points  of  law. 
(si)  Avizandum. 
(n)  Pronouncing  of  judgment, 
(o)  Writing  of  judgment. 

4.  Proceedings  in  minor  cases. 

(a)  Written  pleadings. 

(b)  Proof,  249. 

(c)  Time. 

5.  Sentences,  &c.  Execution,  &c. 

(a)  Penalties  recoverable  by  poind- 
ing. 

(b)  By  imprisonment. 

(c)  Delay  of  imprisonment,  250. 

(d)  Delay  of  poinding. 

6.  Expenses  of  prosecution. 

(a)  Against  party  convicted. 

(b)  Against  private  prosecutor. 

(c)  Against  public  prosecutor. 
7*  Review  of  sentences  of  Justices. 

See  Children^  II. — Servant — Proof— 
Parties  in  Actions — Punishment 
— Review. 
Procubatob,  251. 

1.  Agent  and  counsel. 

2.  Practitioners  in  other  courts. 

3.  Advocates. 

4.  When  no  procurator  allowed. 

5.  Punishment  of  procurators. 

See    Small    Debt    Act — Parties   in 
Actions — Offencesy  11.  §  2 Pu- 
nishment. 
Profanity,  252. 

1.  Swearing. 

2.  Contempt  of  religion. 


3.  Profanation  of  Sunday,  253. 

(a)  Penalties. 

(b)  Forfeiture. 

4.  Disturbing  public  worship. 
Proof,  254. 

i.  general  rules. 
I.  liCgal  evidence. 

(a)  Proof  to  be  regularly  brought. 

II.  PROOF  IN  CIVIL  CASES. 

1.  Proof  by  writing. 

(a)  Deeds  of  importance. 

(b)  Witnesses  to  subscription,  255. 

(c)  Where  party  cannot  write. 

(d)  Writer  of  deed. 

(e)  Pages  to  be  marked. 

(f)  Less  important  deeds,  256. 

(g)  Holograph  deeds. 

(h)  Merchants*  letters  and  books, 
(i)  Stamps. 

2.  Oath  of  party,  257. 

(a)  Oath  of  calumny. 

(a)  When  competent. 

(b)  Effect. 

(b)  Oath  of  verity. 

(a)  When  competent. 

(b)  What  not  referable. 

(c)  Time;  258. 

(d)  Form  of  reference. 

(e)  Deferring  of  oath. 

(f )  Failure  of  party. 

(g)  What  questions  competent, 
(h)  Order  of  interrogatories, 
(i)  Effect  of  answers,  269. 
(j)  Decision  on  oath. 

(c)  Oath  in  supplement. 

(a)  When  admitted,  260. 

(b)  Does  not  bar  other  proof. 

(c)  Admission  may  be  appealed 
against. 

(d)  Oath  in  litem, 
(a)  When  to  be  admitted. 

3.  Proof  by  witnesses,  261. 
(a)  Citation  of  witnesses, 
(a)  No  personal  protection. 
(h)  Failure  of  witness, 
(c)  Expenses  of  witnesses,  288. 
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(b)  Making  objections  to  witnesses. 

(a)  When  to  be  offered. 

(b)  Reprobator. 

(c)  Inadmissible  witnesses. 

(1)  Incapacity,  263. 

(a)  Insanity. 

(b)  Nonage. 

(2)  Infamy. 

(a)  Removal  of  infamy. 

(3)  Partiality,  264. 

(a)  Relationship. 

(b)  Ckmfidentiality. 

(c)  Interested  witness. 

(d)  Tutored  witness. 

(e)  Ultroneoos  witness. 

(f)  Enmity,  265. 

(g)  In  cases  of  want  of  evidence. 

(d)  Swearing  of  witnesses, 
(a)  Initial  questions. 

(e)  Examination  of  witnesses. 

(a)  Separately. 

(b)  Order  of  examination. 

(c)  No  leading  questions,  260. 

(d)  What  witness  need  not  answer. 

(f)  Offence  of  witness, 
(o)  Legal  evidence. 

(a)  Two  witnesses. 

(b)  Circumstances,  267. 

(c)  Hearsay. 

(d)  Witness's  notes. 

II.  IK  CRIMINAL  CASES. 

1.  Oath  and  confession. 

(a)  Oath  of  calumny. 

(a)  Not  exigible  from  public  pro- 
secutor,  268. 

(b)  Confession. 

(c)  Oath  of  accused. 

(a)  When  incompetent. 

(b)  When  competent. 

2.  Articles. 

(a)  Notice  required. 

(b)  If  notice  be  not  given,  269. 

3.  Witnesses. 

(a)  Admissibility. 

(a)  In  general. 

(b)  Exception  as  to  nonage. 


(c)  Relationship  to  prosecutor. 

(d)  Husband  and  wife,  270. 

(e)  Child. 

(f )  Parent. 

(g)  Interested  witness, 
(h)  Accompfice. 

(i)  List  of  Witnesses,  27L 
(j)  Witness  irregularly  cited. 
(b)  Commission  to  take  proo£ 
(a)  Examination  of  Havers. 
See  Proeen^SmdU  Debt  AeU^ 
DeeUnahire —  AffiirmaJ^wn — Ap^ 
pendiaty  I. 
Prosecutor.    See  Parlies  in  Actions — Pro- 

cessy  II. 
Punishment,  272. 

1.  Punishments  now  used. 

2.  Punishments  not  used. 

3.  Peculiar  punishment. 

4.  Fine. 

(a)  Damages. 

(b)  Enforcing  of  fine. 

(c)  Enforcing  of  damages,  273. 

5.  Imprisonment. 

(a)  Usual  period. 

(b)  Hard  labor. 

6.  Suspension  and  deprivation  of  office. 


Quakers.     See  Affirmation. 


R 

Rabbits,  274. 

See  Pigeons. 
Railway.     See  Canal. 
Recognizance,  274. 

1.  Meaning. 

2.  Effect. 

3.  Form. 

See  Appendix,  I. 
Recompense,  275. 
I.  Meaning. 
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2.  When  admitteil. 

(a)  Profit. 

(b)  Pupils. 

(c)  Manager. 

(d)  Loan  or  pledge. 

l\.  Olijections  founded  on   recompense, 
276. 

(a)  Mutual  relief. 

(b)  Payment  through  error. 
Reference  to  arbiter.     See  Submission. 
to  oath.     See  Process,  I.   Proof 

JT,  §  2. 
Keprobator.     See  Proof, 
Reset  of  theft.     See  Tftefty  ^c. 
Responsibility  (of   Justices,  &c.) 
276. 
1.  Liability  of  Justices  for  errors. 
'2.  Protection  to  Justices. 

(a)  In  criminal  cases  and  suits  for 
penalties. 

(b)  Twopence  damages,  277* 

(c)  When  no  damages. 

(d)  Malice  must  be  alleged. 
Responsibility  of  private  parties.     See  Lo  • 

cation — Nauta  Caupones,  ^c. 
Retention  or  Lien,  277- 

1.  Definition. 

2.  Where  competent,  278. 

(a)  Sort  of  possession  requisite. 

(b)  Instance  of  retention,   factors, 
&c. 

(c)  \Vorkmen. 

(d)  Writers. 

(e)  Innkeepers,  27ii. 

(f)  Lien  for  grassmail. 
(o)  Shipmaster. 

(ii)  Carriers,  &c. 
Review,  279. 
i.  general  rules. 

1 .  No  review  by  same  Sessions. 

2.  Review  by  Quarter  Sessions. 

3.  By  Supreme  Courts,  280. 

II.  APPEAL  TO  QUARTER  SESSIONS. 

\.  General  rule. 

2.  Entry  of  appeal. 

'X  Effect  of  entry  of  appeal. 


4.  Security  by  appellant. 

III.  APPEAL  to  supreme  COURTS. 

1.  In  civil  cases. 

(a)  Advocation  and  suspension. 

(b)  Reduction,  281. 

(c)  Advocation   from   interlocutory 
judgments. 

(d)  Small  Debt  Act. 

2.  In  criminal  cases. 

(a)  Advocation. 

(b)  Suspension. 

(c)  Effects  of  suspension  and  advo- 
cation. 

(d)  Who  may  advocate,  282. 
See  Small  Debt  Act, 

Riot.     See  Mobbing. 
Roads.     See  Hightaays, 
RoouE  Monet,  282. 

1.  What. 

2.  By  whom  raised. 

3.  Object. 

Rogues.     See  Vagabonds* 

Runrig.     See  Planting  and  Inclosing. 


Sailors.     See  Seamen, 
Sale,  p.  282. 

1.  Nature  of  contract. 

2.  Consent — required,  283. 

(a)  How  given. 

(b)  How  proved. 

3.  Articles  sold,  not  selected. 
I      4.  Price  not  fixed. 

I       5.  Delivery  of  articles. 
'  (a)  Not  necessary. 

(b)  Delivery  transfers  property. 

(c)  Lien  till  delivery,  284. 

6.  Risk. 

(a)  On  seller. 

(b)  On  buyer. 

7.  Seller^s  obligations. 

(a)  To  deliver  the  subject. 

(b)  Warrandice, 
(a)  liatent  faults. 
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(b)  Warrandice  implied,  285. 

(c)  Refusal  to  warrant. 
.  (d)  Fault  trifling. 

(c)  Bargain  void. 

(d)  Damages. 

8.  Bayer's  obligations. 

(a)  To  receive  the  subject. 

(b)  To  pay  the  price,  28C. 

(a)  When  and  where. 

(b)  Too  late  delivery. 

(c)  Return  of  subject. 
Salmon.     See  Fishing. 
Salters.     See  Colliers,  ^c. 
School  Sy  286. 

1.  Schools  in  general. 

2.  Parish  schools. 

(a)  Schoolmaster's  salary,  287. 

(b)  School-house,  &c. 

(a)  Appeal  to  Quarter  Sessions. 

(b)  Disqualification  of  heritors  as 
Justices. 

(c)  Allowance  in  lieu  of  garden. 

(d)  Additional  teachers  in  large  pa- 

rishes. 

(a)  Appeal  to  Quarter   Sessions, 
288. 

(b)  Finality  of  decision. 
Seamen,  288. 

1.  Impress  for  navy. 

2.  Sailors  in  merchant  service. 

(a)  Contracts  of  service  required. 

(b)  Under  penalty,  289. 

(c)  Recoverable  before  one  Justice. 

(d)  Disposal  of  penalty. 

(e)  Sailor  breaking  contract. 

(f)  Proceedings. 

(g)  Punishment. 

(h)  Sailor  may  enter  navy. 

3.  Sailors  in  fishing  service,  290. 

(a)  Penalty  on  sailor  breaking  con- 
tract. 

(b)  Prosecution. 
Search  warrant.     See  WarrafU. 
Seditious  Meetings  and  Pubi.ica- 

TIONS,  290. 
I.  SEDITIOUS  MEETINGS. 


1 .  Unlawful  societies. 

2.  Who  guilty  of  illegal  combination, 

291. 

3.  Exceptions. 

(a)  Approval  by  Justices. 

(b)  Charitable  societies. 

(c)  Freemasons'  lodges. 

(a)  R^stration  of  lodges. 

(b)  Approval  or    suppression  of 
lodges. 

4.  Penalties  for  permitting  illegal  meet- 

ings, 292. 

5.  Illegal  meetings  in  alehouses. 

6.  Trial  for  offences. 

7.  Penalties. 

(a)  How  leviable. 

(b)  Nonpayment  of  penalty. 

(c)  Mitigation  of  penalties. 

(d)  Disposal  of  penalties,  293. 

(e)  Stopping  of  suits. 

(f)  Prosecution  of  Justices. 

II.  SEDITIOUS  PUBLICATIONS. 

1.  Types  and  printing  presses. 

(a)  Manufacturer  to  give  notice. 

(b)  To  keep  account  of  purchasers. 

(c)  User  of  types,  &c  to  give* notice. 

2.  Printers,  294. 

(a)  Printer's  name  on  papers,  &c. 

(b)  Printer  to  keep  note  of  employ- 
er's name,  &c> 

(c)  Penalty. 

3.  Persons  dispersing  papers,  &c. 

(a)  Penalty  for  dispersing  papers 
without  name. 

(b)  Seizure  of  offender* 

4.  Limitation  of  penalty  on  printers  and 

dispersers,  295. 

5.  Excepted  papers. 

6.  Power  to  search. 

7.  Time  for  prosecution. 

8.  Summary  recovery  of  penalties. 

9.  How  leviable. 

10.  Nonpayment,  296. 

11.  Disposal  of  penalties. 

12.  Mitigation  of  penalties. 

13.  Appeal. 


566 


INDEX. 


14.  Powers  of  Quarter  SeuionH. 

(a)  Adjournment. 

(b)  Mitigation  of  penalty. 

(c)  Expenses. 

15.  Prosecution  of  Justices,  297* 
Sequestration,  207* 
JServaxt,  297. 

1.  Jurisdiction  of  Justices. 

2.  Contract  of  service,  298. 

(a)  Voluntary  engagement. 

(b)  Causing  vagrants  to  work. 

(c)  No  fixing  of  wages. 

(d)  Formation  and  proof  of  contract 
of  service. 

(a)  Verbal  contract. 

(b)  Written  contract. 

(c)  Earnest,  299. 

(e)  Agreement  overrules  custom. 

(f)  Custom  supplies  agreement. 

3.  Periods  of  service. 

(a)  Domestics. 

(b)  Ploughmen,  liOO. 

(c)  Gardener. 

(d)  Overseer. 

(e)  Governess. 

4.  Master's  obligations. 

(a)  To  keep  the  servant. 

(h)  Improper  dismissal  of  servant. 
(h)   To  use  the  servant  properly, 

301. 

(c)  Wage*. 

(a)  Payable  punctually. 

(b)  Payable  half  yearly. 

(c)  Servant  not  paid. 

(d)  Servant  dying. 

(e)  Master  dying. 

(f )  Wages  preferable  debts,  302. 

(g)  What  wages  not  preferable. 

(d)  Character  to  servant. 

5.  Servant's  obligations,  303. 

(a)  To  remain  in  his  place. 

(a)  Improperly  quitting  service. 

(b)  Compelling    of    servant    to 
serve. 

(c)  Servant  enlisting. 

(d)  Servant  marrying. 


(e)  Servant's  sickness,  ordinary, 
304. 

(f)  Servant  injured  in  doing  his 
work. 

(b)  When  to  accompany  master. 

(a)  Local  servant  not  bound  to  go 
far  away. 

(b)  Domestic  bound  to  go  with 
master,  306. 

(c)  No  servant  bound  to  go  abroad. 

(c)  Servant  to  obey  orders. 

(a)  To  do  any  work  not  different 
from  his  own. 

(b)  Domestics  to  be  generally  use- 
ful. 

(c)  Distinctions  to  be  made,  906. 

(d)  Hours  of  work  for  servants. 

(e)  For  farm  servants. 

(d)  Servant  to  be  qualified. 

(e)  Servant  to  be  respectful,  307. 

(f)  Servant's  conduct  to  be  orderly 
and  moral. 

6.  Termination  of  service. 

(a)  Warning  required  to  exclude  re- 
location. 

(b)  Indirect  warning. 
Shipwrecks.    See  Wredfg. 

Silk  mills.    See  Coiton  Faeioriei. 
Small  Debt  Act,  308. 

1.  Origin  of  jurisdiction. 

2.  Statutes. 

3.  Division  of  counties. 

4.  Quorum,  309. 

6.  Disqualification  of  Justices. 

6.  Justice  of  Peace  Clerk. 

7*  Justices  may  make  regulations. 

8.  Extent  of  jurisdiction. 

9.  Exceptions. 

10.  No  declinature,  310. 

11.  Proceedings. 

(a)  Petition. 

(b)  Summoning  of  party,  &e. 

(c)  Second  citation. 

(d)  Citation  of  witnesses,  311. 

(e)  Duty  of  officer,  SIS. 

(f)  Oral  pleadings. 
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(o)  Proof. 

(h)  No  legal  practitioner. 

(i)  Proxy, 
li.  Justices  to  follow  law. 
IS.  Exception,  313. 

14.  Judgment  by  default. 

15.  Record. 

16L  Warrant  of  execution. 
17>  Rehearing  of  case  decided  in  absence, 
314. 

(a)  On  defender's  prayer. 

(b)  On  pursuer's  prayer. 

18.  Fees. 

19.  Penalties  for  over,  exaction. 

20.  Disposal  of  penalties,  315. 

21.  No  review,  but  reduction. 

(a)  On  what  grounds. 

(b)  Time. 

22.  If  Justices  exceed  powers. 

23.  Magistrates  of  Edinburgh. 

24.  Poinding,  316. 

(a)  Proceedings. 

(b)  Settlement  after  sale. 

(c)  In  case  of  no  sale. 
26.  Report  of  poinding. 

See  Appendix,  I. 
Societies,  Friendly.  ^6ee  Friendly  Societies, 
Society.     See  Copartnery, 
Soldiers,  317. 
i.  general  rules. 

1.  Who  are  soldiers. 

2.  In  civil  matters. 

(a)  Debt. 

(b)  Apprentice. 

3.  Criminal  cases. 

(a)  Power  of  ordinary  courts. 

II.  ENL1STM£NT,^8. 

1.  Assent  of  recruit. 

2.  Smart  money. 

3.  Swearing  of  recruit,  319. 

4.  Apprentice  enlisting. 

5.  Servant  enlisting,  320. 

6.  Miliatiaman  enlisting. 
7*  East  India  service. 

III.  DESERTION. 

1.  Apprehension  of  deserters. 


2.  Reward,  321. 

3.  Penalty  for  aiding  deserters. 

4.  Search  for  deserters* 
IV.  FURLOuaH,  322. 

1.  When  to  be  extended  by  Justice?. 

2.  Limit  of  extension, 
v.  billetting. 

1.  How  ruled. 

2.  Disqualification  of  Justices. 

3.  Local  quarters. 

(a)  Where. 

(b)  Who  liable,  323. 

4.  Transient  quarters. 

5.  Furnishings. 

(a)  Coal  and  candle. 

(b)  Fodder. 
G.  Payment. 

7.  Case  of  non-payment. 

8.  Offence  by  soldiers  in  quarters,  324. 

9.  Lodging  money. 

VI.  conveyakce  of  troops. 

1.  How  ruled. 

2.  Impress  of  horses,  &c. 

3.  Time. 

4.  Damage,  325. 

5.  Allowances. 

6.  Tolls. 

7.  Ferries. 

VII.  passes  for  soldiers'  wives,  &c. 

1.  Duplicates. 

2.  Passes,  326. 

3.  £ffect  of  pass. 

4.  Detension  of  pass-bearer. 

5.  Pass-bearer  to  obey  rules. 

VIII.  CHELSEA. 

IX.  OFFENCES  CONNECTED  WITH  AR- 

31 Y,  327. 

1.  Buying  military  clothing,  &c. 

2.  Altering  color  of  clothes. 

3.  Buying  forage. 

4.  Aiding  of  soldiers  in  disposal  of  the 

above. 

5.  Penalty. 

6.  One  Justice. 

7.  Proof. 

8.  Huw  leviable,  328. 
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9.  Disposal  of  penalties. 

10.  Non-payment. 

1 1 .  Officer  killing  game. 

12.  Penalty. 

Mi.  One  Justice. 
14.  Proof. 

X.  CANTEENS,  329. 

See  Addenda. 
SpiuiTuous  Liquors,  329. 

1.  No  action  for  price. 

2.  No  pledge  for  price- 

(a)  Penalty  by  Tippling  Act. 

(b)  Justices  jurisdiction. 

(c)  Disposal  of  penalty. 

li.  No  spirits  to  be  sold  in  jails,  330. 

(a)  Rule. 

(b)  Exception. 

(c)  Penalty. 

(d)  Search  of  jail. 

(e)  Attempted  offence. 

(a)  Proof. 

(b)  Penalty. 

(c)  Disposal  of  penalty,  331. 

(d)  Non-payment  of  penalty. 

(f)  Rules  in  jails. 

(a)  Penalty  for  neglect. 

(b)  Proof. 

(c)  Disposal^of  penalty. 

See  Alehousety  Certificate  for  Licens' 
ingof. 
Spuilzie,  332. 

1.  Definition. 

2.  Action  of  spuilzie. 

(a)  Time. 

(b)  Claim. 

(c)  Oath  in  litem. 

3.  Ordinary  action. 

See  Prescription,  II.  §  6,  (a.) 
Stage, Carriages, Post  Horses,  and 
Post  Carriages,  333. 
Acts. 

Jurisdictiou  of  Justices. 
1.  stage  carriages. 

1.  Definition. 

2.  What  is  to  be  deemed  a  stage  car- 
ritige. 


3.  Requisites  for  stage  carriages. 

4.  Licences  for  stage  carriages,  334. 

(a)  By  whom  granted. 

(b)  Omission  of  name  on  applica- 
tion for  licence. 

5.  Plates  for  stage  carriages. 

(a)  Unauthorised  person  not  to  keep 
plates. 

(b)  Placing  of  plates. 

(c)  £very  stage  carriage  to  haye 
proper  plates,  &c. 

(d)  Seizure  of  plates,  335. 

G.  Wlio  deemed  to  haye  no  licence. 
7*  Driyer  of  carriage  without  proper 
plates. 

(a)  Apprehension. 

(b)  Seizure,  336. 

(c)  Nonpayment  of  penalty. 

(a)  Driyer  being  owner. 

(b)  Driyer  not  being  owner. 

8.  What  to  be  painted  on  stage  car- 
riages. 

(a)  Penalty,  337. 

9.  Penalties  for  too  many  passengers. 

(a)  Who  not  accounted  passengers. 

10.  When  outside  passenger  or  loggage 
forbidden. 

(a)  Penalty. 

1 1 .  Number  of  outside  passengers,  838. 

(a)  Driyer  and  guard  not  reckoned. 

12.  Place  for  outside  passengers. 

(a)  Nobody  to  sit  on  laggage  on 
roof. 

(b)  One  person  only  bedde  driver. 

(c)  Penalty. 

13.  Height  of  luggage. 

(a)  Penalty,  339. 

14.  Ascertaining  number  of  passengers 
and  height  of  luggage. 

(a)  At  whose  desire. 

(b)  Limitation. 

(c)  ToUman  to  keep  measure. 

(a)  Penalty  on  tollnian  n^lecting. 

(d)  Penalty  on  driver  refusing  to 
stop. 

15.  Exemption  from  above  rules,  340. 
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1&  OSeaem  by  penoQi  in  charge  of  stage 


(a)  In  caae  of  certain  carriages. 
(a)  By  drirer  or  person  holding 

horses. 

(b)  In  caae  of  any  stages. 

(a)  By  drirer. 

(b)  By  guard,  341. 

(c)  By  driver  or  guard. 

(c)  Penalty. 

(d)  Danger  or  injury, 
(a)  Penalty. 

(x)  Liability  of  proprietor. 
(f)  Excuse  of  proprietor,  342. 

I*  POST  HORSES  AND  POST  CARRIAGES. 

I.  Lioenoe  to  let  horses  necessary. 

(a)  Who  grant  licences. 

(b)  Letting  without  licence, 
(a)  Penalty. 

(c)  Letting  not  according  to  licence. 
(a)  Penalty,  343. 

(d)  Postmaster  to  have  sign, 
(a)  Penalty. 

S.  Poet  carriages. 

(a)  Painting  of  name  and  number. 
(a)  Penalty. 

3.  Tickets. 

(a)  By  whora  furnished. 

(b)  Postmaster  to  give  ticket,  344. 
(a)  Penalty. 

(c)  If  ticket  be  false, 
(a)  Penalty. 

(d)  Exchange  of  Tickets. 

(a)  Tollman's  claim. 

(b)  Tollman's  offences. 
.  (c)  Penalty,  345. 

(e)  Party's  offences, 
(a)  Penalty. 

(f)  Check  ticket  unexpired  to  be 
given  up. 

(a)  Penalty. 

(g)  Postmaster  to  account  for  tickets, 
(a)  Penalty. 

4.  Postmaster's  stamp  office  accounts, 

346. 
(a)  Form  to  be  furnished. 


(b)  Postmaster's  neglect  to  fill  up. 
(a)  Penalty. 

(c)  When  entries  to  be  made, 
(a)  Penalty. 

(d)  Account  may  be  inspected, 
(a)  Penalty. 

(e)  Postmaster  failing  to  give  ac« 
count  and  pay  duties. 

(a)  Penalty. 

(f)  Postmaster  to  declare  to  his  ac- 
count, 347. 

(a)  Penalty. 
5.  Unlicensed  letter  of  horses. 

(a)  Penalty. 

(b)  Remission. 

G.  Hackney  carriages. 

(a)  Painting  of. 

(b)  Wlien  rated  as  poet  horses. 

(c)  When  not  so  rated,  348. 
(a)  Penalties. 

7«  Post  horse  duties. 

(a)  When  recoverable  before  Jus- 
tices. 

(b)  Proceedings. 

(c)  Distress. 

(a)  Delay  in  distress. 

(b)  Breaking  open  doors,  349. 

(d)  Default  of  distress. 

8.  Farmers  of  post  horse  duties. 

9.  Powers  of  officers  of  stamps,  &c. 

(a)  Tollman  opposing,  &c. 
(a)  Penalty,  350. 

10.  Misconduct  of  constable,  &c. 

(a)  Penalty. 

11.  Aiding  in  and  conniving  at  offences. 

(a)  Penalty. 

12.  Penalties  recoverable  before  Justices. 

(a)  Amount. 

(b)  Prosecutor. 

(c)  Proceedings. 

(a)  Summons. 

(b)  Service  of  citation  and  no- 
tices, 351. 

(1)  Citations. 
(2.)  Notices. 

(c)  Offence  of  witness. 
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Penalty. 

(d)  Stamp  officers  competent  wit' 
nesses. 

(e)  Trial  in  absence,  352. 

(f)  Proof. 

(g)  Judgment. 

(d)  Mitigation  of  penalties. 

(e)  Distress. 

(a)  What  distraiuable. 

(b)  In  whose  hands,  363. 

(c)  Such  goods  are  not  to  lie  dis- 
posed of. 

(f)  Sale. 

(a)  Time. 

(b)  Exception. 

(c)  Prevention  of  sale. 

(g)  Default  of  distress. 

13.  Forms,  364. 

14.  Disposal  of  Penalties. 

(a)  Reward. 

15.  Award  against  pursuer. 

(a)  In  what  cases. 

(b)  Default  of  payment,  366. 

(c)  Default  of  distress. 

16.  Appeal. 

(a)  When  competent. 

(b)  Notice. 

(c)  Cauti(m. 

17.  No  Review,  366. 
Statute,  366. 

I.  DIVISION  of  STATUTES. 

1.  Public  and  private. 

2.  Public  Acts. 

(a)  Need  not  be  pleaded. 

(b)  Printed  copies  authentic. 

3.  Private  Acts,  357. 

(a)  Must  be  pleaded. 

(b)  When  printed  copies  authen- 
ti& 

(c)  Unprinted  Acts. 

II.  ENDURAKCE  OF  STATUTES. 

1.  Perpetual. 

2.  Statutes  in  desuetude. 

(a)  When  Justices  should  decide  on 
disu&e. 
X  Kcpeal,  358. 


(a)  Modes  of  repeal. 

(b)  AVords  of  repeaL 

(c)  Partial  repeal. 

(d)  Effect  of  temporary  or  perpe- 
tual acts. 

(a)  When  no  repeal. 

(b)  When  repeal. 

(e)  Repealed  act  of  no  force. 

(f)  Repealed  act  may  be  revived, 
359. 

(a)  By  repeal  of   the  repealing 
act. 

(b)  Exceptions. 

(c)  Repeal  of  one  repealing  act. 

(d)  Repeal  of  repealing  act,  and 
part  of  old  act. 

(e)  Revival  of  acts  explaining  a 
revived  act. 

III.   INTERPRETATIOK  07  STATUTES. 

1.  General  rule. 

2.  Intention  of  most  importance. 

3.  Intention  to  prevail  over  letter,  3(i0. 

(a)  Not  in  letter,  but  intention. 

(b)  In  letter,  but  not  intention. 

4.  Rules  for  discovering  intention. 

5.  Principles  of  common  Uw  to  be  re- 
garded. 

6.  In  alteration  of  common  law. 

(a)  Not  to  be  strained. 

(b)  Exception. 

7.  Construction  to  let  all  similar  laws 
stand,  361. 

(a)  How  expired  laws  are  to  be 
viewed. 

(b)  Phrase  in  several  laws. 
(a)  But  no  repealed  law. 

8.  Parts  of  one  statute. 

9.  Effect  of  special  or  general  provi- 
sion. 

10.  Letter  of  statute. 

1 1.  Words  in  ordinary  sense. 

12.  Technical  terms,  362. 

13.  Effect  of  words. 

14.  Intention  is  to  be'  gathered  from 
whole  act. 

16.  Place  of  words. 
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(a)  At  beginning. 

(b)  At  end. 

(c)  In  middle. 
(r)  Exception. 

16L  No  itops. 

17.  Relation  of  parts,  363. 
1&  Effect  of  "  Such.'' 
19.  Different  Words. 
iO.  Words  beyond  intention. 
21.  No  departure  from  words. 
S2.    Affirmative    words    and    common 
law. 
(a)  Exception. 
83.  Permissive  words. 

24.  Extension  by  equity. 

25.  Meaning  as  well  as  mischief,  364. 

26.  Words  general  aud  declaratory. 

27.  Restrictive  words. 

28.  Statutes  may  be  not  compulsory. 

29.  Negative  words  are  imperative. 
99.  Affirmative  words. 

31.  When  letter  to  be  strained. 

32.  When  not. 

33.  When  remedial  acts  to  be  construed 
liberally. 

34.  Statutes  against  frauds,  365. 

35.  Statutes  to  be  interpreted  strictly. 

(a)  Statutes  of  explanation. 

(b)  Penal  statutes. 

(c)  Statutes  giving  costs. 

(d)  Acts  imposing  burthens. 

(e)  Private  acts. 

36.  No  absurd  construction,  366. 

IV.  PABTS  OF  A  STATUTE. 

1.  Title. 

2.  Preamble. 

3.  Clauses. 

(a)  All  to  be  explained. 

(b)  Exception. 

(c)  Proviso. 

4.  Special  provisions. 

5.  Particular  expressions,  367. 

(a)  And. 

V.  EXTENSION  OF  STATUTES  TO  SCOT- 
LAND. 

I.  General  terms. 


2.  Operation  of  act. 

(a)  Courts  named,  &c. 

(b)  Want  of  reference  to  Scottish 
courts. 

(c)  Functionaries  unknown  in  Scot- 
land, 368. 

3.  Repeal  of  act   formerly  applying  to 

Scotland. 

4.  Law  Terms. 

5.  General  rules. 

See  Appendix,  II.  Commission  of 
the  Peace,  Act  1617,  c.  8;  1661,  c. 
38.  Alehouses,  Certificate  for  the 
Licensing  of,  Act  il  Geo.  IV.  c 
58.  Small  Debt  Act,  6  Geo.  IV.  c. 
48. 

Statute  Labor.     See  HighwaySy  I. 

Stealing.     See  Theft, 

Straightening  of  marches.     See  Planting 
and  Inclosing, 

Submission,  368. 

1.  Meaning. 

(a)  Importance,  369. 

2.  Application  to  Justices. 

3.  Decree  in  submission. 

(a)  Conform  to  submission. 

(b)  Time. 

(c)  Reduction  of  Decree. 
Subornation  of  Perjury.    See  Perjury, 
iSummons.    See  Process — SnuiU  Debt  Aotf 

4:0, 

Sunday,  breaking  of.     See  Profanity, 
Supply,  Commissioners  of,  370. 

1.  Nature  of  office. 

2.  When  to  act  with  Justices. 

3.  How  appointed. 

4.  Qualification. 

5.  Oaths,  &c. 

See  Rogue  Money — Highwayty  I. 
Surety  respecting  conduct,  371. 
I.  Lawbobbows. 

1.  Meaning. 

2.  Foundation. 

3.  Requisites. 

(a)  Proof,  372. 

(b)  Oath  to  belief. 
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(c)  Interrogatories. 

(d)  No  citation  of  party* 

4.  Order. 

5.  Terms  of  security. 
G,  Penalties,  373. 

(a)  Old. 

(b)  Modem. 

(a)  Increase. 

(b)  Mitigation. 
7.  When  incompetent. 

(a)  Married  persons. 

(b)  Exception. 

(c)  Course  in  such  casefl,  374. 
S.  Contravention  of  lawborrows. 

(a)  When  cognizable  by  Justices. 

(b)  Prosecutor. 

(c)  What  constitutes  contravention, 
376. 

(d)  Penalty. 

(e)  Disposal  of  penalty. 

II.  SU&ETY  OF  THE  PEACE. 

1.  Meaning. 

2.  By  whom  exigible. 

3.  When  exigible. 

(a)  Persons  at  enmity. 

(b)  Threats,  376. 

(c)  Oath  respecting  dread. 

(d)  Married  persons. 

4.  Time. 

5.  Penalty. 

6.  Failure  to  find  caution. 

7.  Bond  of  caution,  377* 

8.  Forfeiture  of  bond. 

9.  Fresh  security. 

III.  SURETY   FOB    THE    GOOD    BEHA- 
VIOR* 

1.  Meaning. 

2.  By  whom  exigible,  378. 

3.  When  exigible. 

(a)  Suspect  persons. 

(b)  Persons  not  giving  good  account. 

(c)  Threats. 

(d)  Persons  convicted. 

(e)  English  statute. 

4.  Forfeiture  of  security,  379. 
n.  General  observation. 


Tack,  379. 

1.  Definition. 

2.  Competency  of  Justices. 

3.  Constitution  of  tack,  380. 

(a)  M^rit. 

(b)  Verbally. 

4.  Landlord's  obligations. 

(a)  Possession. 

(b)  Repairs. 

5.  Tenant's  obligations. 

(a)  Entry. 

(b)  Use,  381. 

(c)  No  changes. 

(d)  Restoration. 

(e)  Rent. 

(f)  No  assignment  of  lease, 
(a)  Exceptions. 

G.  Public  burdens. 
Theft  and  Reset  of  Theft,  382. 

I.  THEFT  IN  GENEBAL* 

1.  Definition. 

2.  Constituents  of  theft. 

(a)  Felonious  intent. 

(b)  Taking. 

(c)  Carrying  away. 

(d)  Property,  383. 

(e)  Exception. 

(f)  Purpose. 

II.  THEFTS      COQVIZABLE     BT     JUS-. 

TICES. 

1.  At  common  law. 

(a)  Petty  theft. 

(b)  Jurisdiction  as  to  such. 

(c)  Sentence,  384. 

(d)  Security. 

2.  By  statute. 

(a)  Act  1661,  c.  38,  as  to  Pigeons,  &c. 

(a)  Prooeedings. 

(b)  Punishment. 

(b)  British  Acts  as  to  turnips,  &c. 
385. 

(a)  Jurisdiction. 

(b)  Offences. 

(c)  Proceedings. 
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(d)  Proof. 

(e)  PunUhment. 

(f)  Disposal  of  penalty. 

(g)  Default  of  payment,  386. 
(h)  Admissible  witnesses, 
(i)  Prosecution. 

III.  RE8XT  OF  THEFT. 

1.  Definition. 

2.  Constituoits  of  reset. 

(a)  Knowledge  of  goods  being  stolen. 

(b)  Receipt  of  goods,  387. 

(a)  How. 

(b)  What  not  reset. 

(c)  Whence. 
3).  Trial  for  reset. 

4.  Reset  sometimes  is  part  in  theft. 

5.  Jurisdiction  of  Justices. 
Theft-bute,  388. 

1.  Definition. 

2.  What  constitutes  the  offence. 

3.  What  is  not  theft>bute. 

4.  Competency  of  Justices. 
Threats,  388. 

1.  Written. 

2.  Verbal. 

(a)  Competency  of  Justices,  389. 

(b)  Proceedings. 

(c)  Security. 

(d)  Penalty. 

(e)  One  Justice. 

(f)  Without  complaint. 

See  Surety  Respecting  Condttct. 
Tippling.      See   Alehouses — Drunkenness 

— Spirituous  Liquors. 
Tokens,  389i 

1.  Illegal. 

2.  Penalty,  390. 

3.  One  Justice  competent. 

4.  Citations. 

5.  Offending  witness. 

6.  Proof. 

7.  Disposal  of  penalties. 

8.  Distress. 

9.  Default  of  distress. 

10.  Appeal,  391. 

11.  Quarter  Sessions  final. 


12.  Returns  of  convictions. 

13.  No  nullity. 

14.  No  removal  into  higher  courts. 
Tbansactiok,  391. 

1.  Meaning. 

2.  Competency  of  Justices. 

3.  Authority  to  compromise,  3d2. 

See  Mandaiem 
Trees,  injuring.     See  Planting  ondlncht- 

ing. 
Trespass,  392. 

1.  Triable  by  Justices. 

2.  How  prosecuted. 

3.  Particular  trespasses. 

See  Game — Planting  and  Indonng. 
Trial.     See  Process. 
Turnips,  stealing  of.    See  Thi(ft, 
Turnpike  roads.     See  Hightoag^, 
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Usury,  393. 

1.  Definition. 

2.  Competency  of  Justices. 

3.  Usurious  bonds— void. 

(a)  Exception. 

4.  Treble  value. 


Vagabonds,  393. 

1.  Who  included. 

2.  Harborers  of  such,  394. 

3.  Jurisdiction  of  Justices. 

4.  Punishment. 

(a)  Old  penalties. 

(b)  Modem  punishment. 

(c)  Caution. 

(d)  Special  punishments,  395. 

(e)  Repression  of  harborers  of  vag. 
rants. 

5.  English  Vagrant  Act. 
Vagrants.  See  Vagabonds. 
Vegetables,  stealing  of.    See  Theft. 
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Warbant,  395. 
i.  wabrant8  in  general. 

1.  Meaning. 

2.  Verbal  warrant. 

3.  Written  warrant,  396. 

4.  Kinds  of  warrants. 

5.  Requisites  of  all  warrants. 

(a)  In  form. 

(a)  Date. 

(b)  Style  of  granter. 

(b)  In  tubstanoe. 

(a)  Not  general. 

(b)  Cause,  397. 
G.  Extent  of  warrant. 

(a)  Not  beyond  granter^s  territory, 
(a)  Exceptions. 

II.  PARTICULAR  WARRANTS. 

1.  Search  warant.    (Criminal.) 

(a)  Form  and  tenor. 

(a)  Meriting. 

(b)  Description  of  place. 

(c)  Description  of  goods. 

(b)  Object,  398. 

(c)  Granting  of  warrant. 

(a)  Application. 

(b)  Information. 

(c)  Oath. 

(d)  Ooods  recovered. 

(e)  M^hen  search  warrants  inappli- 
cable. 

2.  Warrant  to  arrest.    (Criminal.)  399. 

(a)  Tenor. 

(a)  Party  being  unknown. 

(b)  Granting  of  warrant. 

3.  M^arrant  to  commit  for  examination. 
(Criminal.) 

(a)  Granting  of  Warrant. 

(b)  Tenor. 

4.  Warrant  to  commit  for  trial.     (Cri- 

minal.) 

(a)  Granting  of  warrant. 

(b)  Form  and  tenor,  400. 


(a)  In  writing. 

(b)  Grounds  of  warrant 

(c)  Cause  to  be  stated, 
(c)  Prisoner  to  get  copy. 

(a)  Practice. 
6.  Meditatio  Ftsga  Warrant    (CiTil 
part  criminal.)     Two  sorts. 

(a)  Granting  of  warrant. 

(b)  Tenor,  401. 

(c)  Execution  on  Sunday. 

(d)  Proceedings  alter  warrant. 

(a)  Commitment. 

(b)  Liberation  on  delay. 

(c)  Debtor's  obligation. 

(d)  Liberation  on  omission. 

(e)  Liberation  by  jailor,  402. 

(e)  Object  of  this  sort  of  warran 
(2)  (a)  Object  of  second  sort  of  warn 

(b)  Application    for    warrant    i 
proceedings. 

(c)  Caution. 

(d)  Exemption  of  soldiers. 
(3.)  Remark,  403. 

6.  Border  warrant.     (Civil.) 

(a)  Proceedings. 

(b)  Execution  of  warrant. 

(c)  Application  for  warrant,  &c. 

(a)  Creditor's  oath. 

(b)  Satisfaction  of  Judge,  404. 

7.  Indorsed  warrant.     (Criminal.) 

(a)  When  indorsation  needed. 

(b)  Force  of  indorsation. 

(c)  When  applicable. 

(d)  Oath  of  applicant^405. 

(e)  Expenses. 

(f)  Arrest  by  Justice  beyond  Ik 
deKetU 

(a)  Warrant 

(b)  Commitment. 

(c)  Notice  of  arrest 

(d)  Warrant  backed,  406. 

(e)  Liberation  ofprisoner  on  del 
See  Arreit — MediktHoFuga 

SokUeri-^ppendUey  I. 
Weights  and  Measures.     See  Fraud 
Faite  Weiphii  and  Mmuvre», 


